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A WEALTH 


How Do You Handle Your Bulky Mail? 


Here Are Three Excellent Envelopes for that Purpose! 
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No. 70 Kraft Doublefold 


Cannot be equalled at the price for handling bulky mail. 
Made from strong Brownstone Kraft in the popular 
5.x 11% size. Has extra heavy gumming on the wide 
overlapping flaps and the pilfer-proof doublefold con- 
struction at both top and bottom. 

Prices Include Corner Card Printing. 


100 250 500 1M 3MperM 5MperM 
$5.25 7.50 10.50 17.35 14.75 13.60 









The Smaller One Can Be Addressed on the Typewriter 


Heavy 
Gumming 
Overlapping 
Flaps 


OEPENDABLE 
FOR HEAVY 
REMITTANCES 
AND ALL 
BULKY MAIL 








No. 65 Typo Doublefold 


Just what so many have been looking for. A dependable 
express style envelope that can be addressed on the 
typewriter. : 

The No. 65 is size 4%x9'l4. Made exactly like the 
popular No. 70 Envelope from standard Security Kraft, 
tough and durable. 

Prices Include Corner Card Printing. 

100 250 500 1M 3MperM 5MperM 
$5.25 7.40 10.30 17.00 14.35 13.25 


THERE IS AN ECONOMY IN BUYING ALL YOUR ENVELOPE REQUIREMENTS FROM ENVELOPE SPECIALISTS 





ouse of Specialties 
Established 1897 





Security Envelope ©mpany 








Greater Wisconsin Tax Service 


I—Vol. 1. The Law and Compilation—Everyting on Income 
Taxes as of Jan. 1, 1926, Rulings, Regulations, New FORMS 
te be used under the 1925 Law. Indexed and Cross Referenced. 
II.—Vol. 2. The Income Tax Weekly Service—Current Rulings, 
Regulations, Court Decisions, etc. Weekly. Indexed Fully. 
III.—Vol. 3.—Property and Inheritance Tax. The new Inheri- 
tance Tax Law, Comparative Rates for Past Years Which May 
Affect Estates Not Yet Closed. Rulings and Interpretations, 
Annotations of Cases, Real and Personal Property, including 
Bank Taxation. Fully Indexed. ; 
I1V.—Consultation Privilege Allowing for Special Opinions and 
Advice on Tax Problems Arising in Our Subscribers’ Business. 
A Tax Service Complete in Every Detail for 
$40 Per Year—See It On Ten Days’ Approval 
The 1925 Wisconsin Income Tax Law, Annotated With 
Court Decisions 
PAPER COVERED—50 CENTS PER COPY 


HENRY B. NELSON, INC. 


201 UNIVERSITY BLDG. MILWAUKEE 
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Main Office and Factory 
MINNEAPOLIS, U. S. A. 


BRANCH OFFICES: 
NEW YORK, CLEVELAND, CHICAGO, DETROIT 


Minutes Mean Money 


Lost Time Is Lost Money 
Check It | 


(Minute, Hour, A. M., P. M. 

and Date Works Automatic 

DO YOU KNOW—what time that batch of orders, 
letters, contracts came in—or left the office ?—that the 
one sure way to accurately check up on all the little 
t'me-consuming operations of the day, IN OFFICE 
AND FACTORY ALIKE. is the . : 







Prints 
Each 
Minute 


MASTER MODEL 
TIME STAMP 


Avoid Disputes 
and Errors 


This is a time stamp built 
for long service and econ- 
omy, smooth, quick and 
accurate in action. 
Catalog? Yes, an inter- 
esting one, too! Send for 
it now. 


THE MACHINE YOU 
WILL EVENTUALLY BUY 


AUG 28 43 OVER 75,000 
G 8 1917 3 4 PM IN USE 


HENRY KASTENS 


418-22 W. 27th St. NEW YORK CITY, N. Y. 
TIME RECORDING SINCE 1893 
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TAX SERVICE CABINET 
SPECIAL CONSTRUCTION—LOW PRICE 


You can now have a permanent, handy cabinet for your Tax Services and books on kindred subjects. Segregated 
—at YOUR elbow—easily kept in apple-pie order, and best of all, made to fit your personal requirements. 

This especially constructed cabinet is the result of a survey made among tax practitioners. These users of Tax 
Services are enthusiastic in welcoming a case designed for utility, efficiency and comfort. 

Hand made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany finished. 

Thirty-six inches high, it contains two shelves at just the right slant, each twenty-eight and one-half inches long 
which will house twenty volumes of Commerce Clearing House Services. 

So certain are we that you wish to own this cabinet that we are manufacturing a large quantity and now offer 
you the privilege of ordering them on approval. 

Just fill out the coupon and mail or attach to your letterhead and we will see that your cabinet goes forward at 
once. 

$16.00 plus express charges. 





Cabinet Goes on Approval 


Specialty Office Equipment Co. ee Se ee 


26 Quincy Street 
CHICAGO. ILLINOIS 


Specialty Office Equipment Co., 2-26 
26 Quincy Street, 
Chicago, Illinois. 


Please express the Service Cabinet to: 








HOME CABINET—TOO 


This is also a_wonderfully convenient piece of furni- 
ture for the Home. We will give $1 discount on 
each cabinet where more than one is ordered. 








It is understood that I have the privilege of examination for 
five days by which time I will remit $16.00, or hold cabinet 
subject to your instructions. 








When writing to advertisers please mention THE NATIONAL INCOME TAX MAGAZINE 





50 THE NATIONAL INCOME TAX MAGAZINE February, 1926 


A N See RA gS) te Pe Se ate Se 


’ 


The heart 


of Financial | ra 


‘ { 
Ha 
4 Sth 

7 A\ 


/\* 
© se ne f i bas ait { bq ih Al 
Chicago ia ya a 
i i: ©. 


ruil ty / i Na 
erat ae 5 1s ie 
‘ pial ) 2 4 ie 


OME 2,200 employees, each trained to do 
one or a few things well, and each recogniz- 
ing that his allotted task is essential to the well 
being of the institution and those whom it serves, 
is your assurance of ‘an extra measure of service.” 
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COMMERCIAL 
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GrorcE W. Norris 
Senator from Nebraska 


Senator Norris is taking a leading part in the attack by Senate progressives 
on various features of the Senate Finance Committee bill, including the repeal 
of the gift and estate taxes, the elimination of the provision for publicity of 
income tax payments, and the 50 per cent surtax cut. Senator Norris has 
served notice that, since a resolution extending the due date for paying the 
first installments of taxes due for the year 1925 can be passed in less than 
five minutes, he is opposed to undue haste in the important matter of tax 
legislation. As the tax debate opened, a prolonged struggle between the 
opposed Senate forces was in prospect. 
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‘Taxation of Income Derived From 
Installment Sales 


By Ricuarp S. DoyLe* 


as expressed by the United States Board of Tax 

Appeals in the Appeal of B. B. Todd, Inc., 
decided March 16, 1925.1. The decision in the Todd 
case, however, questioned the validity of the pro- 
visions in the income tax regulations which permit 
dealers in personal property on 
the installment plan to defer the 
payment of tax until the cash is 
actually collected from _install- 
ment sales. 

There has developed through- 
out the United States a system of 
merchandising on what is known 
as the installment plan, the pur- 
chase price of which is paid in 
weekly or monthly payments, ex- 
tending over a period from one to 
three years. The custom no doubt 
is an extension of the ordinary 
credit system of doing business, 
and has been developed and ap- 
plied to so many different lines of 
mercantile trade that it is now a 
very important factor in all large 
sales organizations. Perhaps the 
best known distributing agencies 
on the installment plan are mer- 
cantile houses dealing in furni- 
ture, pianos, phonographs, house- 
hold appliances and farm machin- 
ery, but the system is also being 
rapidly developed by the sales organizations of deal- 
ers in automobiles, publishing houses and invest- 
ment bankers dealing in bonds and securities. The 
plan has met with the general approval of the public 
in that it enables the working man and small sal- 
aried employee to purchase articles of necessity and 


minor luxuries that otherwise he possibly could not 
obtain. 


—— 


[ sex is a matter of fact,—not bookkeeping, 


* Attorney at Law, ae ag on, D. C. 
A Rh ae ar Ss . 1925, p. 2497). 
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While it is true that the merchant or dealer 
endeavors to protect his interest in the property by 
a vendor’s lien or a chattel mortgage, and to retain 
the right to repossess the merchandise if all install- 
ments are not paid, yet the percentage of losses 
that actually occur and the cost of repossession, to- 

gether with the cost of collection 

of the weekly or monthly install- 
ments, is so great that it is quite 

. impossible to say that the dealer 
realizes an immediate profit upon 
the execution of a contract of sale 
and the payment of the initial in- 
stallment, notwithstanding the 
fact that in many cases promis- 
sory notes are executed for the 
payments due. 

While it is true that many deal- 
ers try to protect themselves by 
means of promissory notes, yet 
there is serious doubt as to 
whether the written promises in 
such cases, add anything to the 
security. The banks will not ac- 
cept such notes and if sold to a 
collection agency they must be 
sacrificed because of the expense 
of collection. 

Another peculiar hazard to the 
business is the fact that many in- 
stallment dealers sell to one or 
more communities in which are 

located a class of people engaged in a single line of 
industry, and if that business is suspended or dis- 
continued, the purchasers are unable to complete 
their payments within the time allotted, and the 
dealer has to either extend the time of payment or 
repossess the merchandise, which because of its 
condition after several months’ use is always of ques- 
tionable value. 

With the advent of high taxes, the Commissioner 
of Internal Revenue recognized the installment 
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method of doing business when Regulations 33, Re- 
vised, were promulgated in January 1918, and in- 
corporated a provision therein, (Article 117) defin- 
ing how gain on the sale of personal and real 
property should be computed and reported for in- 
come tax purposes, but the regulations were not 
sufficiently clear to enable dealers to take advantage 
of them in the preparation of the 1917 returns. 

The installment dealers have in the past kept 
their books on the standard accrual basis, employ- 
ing inventories, and setting up adequate reserves 
to take care of losses on defaulted contracts, collec- 
tion expenses and other contingencies. Prior to 
1917 the rates of tax were low, and, as in the case of 
many other taxpayers, the determination of true net 
income was not made with the same degree of care 
and accuracy as during the high tax years. 

Congress realized in 1918 that it was not only in- 
equitable but probably not within its power to tax 
paper profits on the sales of real and personal 
property on long term contracts, and it seriously 
considered inserting a provision in the law covering 
just such cases, but it was positively assured by the 
Treasury Department that the matter could and 
would be taken care of by regulation, under 
authority given the Commissioner in Section 212 of 
the 1918 Act. 


Expert Opinions Incorporated in Regulations 


The regulations were drafted with the advice and 
counsel of some of the leading authorities on ac- 
counting and taxation. No specific provision cover- 
ing the subject was ever incorporated in the 1918, 
1921 or 1924 Revenue Acts. The subsequent acts 
have been considered as validating the regulations 
promulgated under the prior acts. 

Section 212 (b) of the 1918 Act provided that the 
net income of a taxpayer should be computed in 
accordance with the method of accounting regularly 
employed in keeping the books, or if the method 
employed did not trtly reflect the income, the com- 
putation should be made upon such basis and in 
such manner as in the opinion of the Commissioner 
would clearly reflect the income. 

Section 213 (a) defined the term “gross income” 
in specific terms and concluded by providing that 
the amount of all such items should be included in 
the gross income for the taxable year in which 
received by the taxpayer, unless, under methods of 
accounting permitted under subdivision (b) of Sec- 
tion 212, any such amounts were to be accounted for 
as of a different period. 

The Commissioner accordingly modified the ac- 
crual system, which is the general method in which 
books of all merchandise houses employing in- 
ventories are kept, to the installment system and 
provided in effect that: (1) The percentage of 
gross profit should be computed each year on the 
accrued sales, and (2) the gross income each year 
should be computed by applying the respective per- 
centage of gross profit to the cash collections as 
received. This system deferred the payment of tax 
until income was actually realized by receipt of 
the cash. 

The Commissioner did not prescribe any change 
in the regulations with reference to the statutory 
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deductions from gross income for ordinary and 
necessary expenses, salaries, interest and taxes paid 
or accrued during the taxable year, or depreciation 
and losses sustained, except for the amount of bad 
debts. By subsequent decision of the Commis- 
sioner, taxpayers were allowed to deduct as a loss, 
the amount of bad debts representing the cost of 
merchandise actually lost and not repossessed. 


At the time of the promulgation of the install- 
ment regulations, there was no provision in the 
law for deduction of a reserve tor bad debts. Even 
now there is no provision for deduction of reserves 
for anticipated losses and collection expenses, so 
that the standard accrual system of accounting 
without the system of reserves for these items 
would not truly reflect the net income of install- 
ment houses. It became necessary, therefore, in 
drafting the installment regulations to provide a 
system of reporting income on the installment basis 
that could be applied under the Revenue act of 
1918 without the deduction of reserves. It was 
provided, therefore, that the taxpayer should report 
as (gross) income that proportion of each install- 
ment payment which the gross profit to be realized 
when the property should be paid for would bear to 
the gross contract price. 


The principal adjustment to net income in the 
preparation of these regulations was occasioned by 
reason of the change in the basis of reporting in- 
come from the accrual to the installment basis. 
That adjustment was worked out scientifically in 
Article 42 of the original issue of Regulations 45, 
as follows: 

Such income may be ascertained by taking that propor- 
tion of the total payments received in the taxable year from 
installment sales (always including payments received in 
the taxable year on account of sales effected in earlier 
vears as well as those effected in the taxable year) which 
the gross profit to be realized on the total installment sales 
made during the taxable years bears to the gross contrac? 
price of all such sales made during the taxable year. 

That provision in effect required the taxpayer 
changing to this basis, say in the year 1918, to 
report as income for that year the profit on collec- 
tions made in 1918 on account of 1917 sales, even 
though the profit on the 1917 sales had once been 
reported as income and tax-paid on the accrual 
basis in 1917. It resulted in double taxation of the 
same income, but it was an adjustment made to 
reflect accurately the net income for the year of the 
change. The chief criticism of this regulation is 
that no provision was made for the correction or 
amendment of income tax returns for prior years 
which were prepared on the accrual basis and did 
not truly reflect the net income of installment 
dealers. 


In 1920 a great deal of protest was made to the 
Department against the double taxation of income 
in the first year of the change and as a result, the 
Department amended Article 42 of Regulations 45 
to exclude from income in the current year collec- 
tions made on account of prior years’ sales which 
had previously been taxed on an accrual basis. Con- 
sequently no provision remained in the regulations 
for the adjustment of income durir. - the transition 
period, which is the period in whic. the taxpayer 
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changed his system of accounting from cash or ac- 
crual to the installment basis. This resulted in 
many installment dealers showing a very small 
profit in the year of the change, and in many cases, 
it created a fictitious loss. 


Undoubtedly the regulation was amended with- 
out knowing its effect, as the Department in 1920 
had not taken up the audit of 1918 returns. 


A more accurate adjustment would have been to 
require amended returns for all prior years on the 
installment basis, but inasmuch as the rates of tax 
in years prior to 1917 were low, the readjustment 
of returns for those years to an installment basis 
was of little practical importance either to the 
Government or to most taxpayers. 


The subject became of interest when the Board 
of Tax Appeals in several decisions questioned the 
validity of the Commissioner’s regulations on the 
matter of reporting income from gain on sales of 
both real and personal property on the installment 
plan. 


The Board’s position was first indicated in the 
decision on the Appeal of the Manomet Cranberry 
Company,” which holds that a sale of real property 
in the year 1916 for a small percentage of cash and 
promissory notes, secured by mortgage, was a 
closed transaction in 1916, and the profit, if any, was 
taxable in that year, thereby deciding that the regu- 
lations for reporting income from such sales on the 
installment plan were not warranted by statute. 


The Board again passed upon the real estate 
provisions in the Appeal of The Six Hundred Fifty 
West End Avenue Company.* In that case the Com- 
missioner had computed the gain upon the sale of 
real property under the installment regulations, and 
the Board held that the sale was a closed transac- 
tion in 1919, (the year of the sale) and that the 
gain should be computed accordingly. 


The subject of reporting income from sales of per- 
sonal property on the installment basis first came 
before the Board in the Appeal of the Franc Furni- 
ture Company.* The sole issue in that case between 
the Commissioner and the taxpayer was whether 
the original returns filed for the years 1917, 1918, 
1919 and 1920 were actually prepared and filed upon 
the installment basis under Article 117 of Regula- 
tions 33, revised, and Article 42 of Regulations 45. 
The company subsequently prepared and _ filed 
amended returns correcting the errors in the method 
of deducting expenses and eliminating minor dif- 
ferences, and the Board held that there was no 
reason to reject the amended returns upon the 
ground that they offered a new basis for reporting 
income, but did not pass upon the validity under 
the statutes of Articles 117 and 42. 


The question of the validity of Article 42 was first 
raised by the Board in the Appeal of B. B. Todd, 
Inc. The Board stated that returns of net income 
filed under that article did not clearly reflect the 
net income of the taxpayer for the years involved. 
That was a case in which the taxpayer was engaged 
21 B. T. A. 706 (II C. C. H., 1925, p. 2461). 

° T. A. 958 (III C. C. H., 1925, p. 3325). 


a eS “ 
1 B. T. A. 420 (II C. C. H., 1925, p. 2279). 
1B. TF. A. 762 (11 C. C. ., 1925, p. 2497). 
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in the sale of pianos and victrolas on the install- 
ment plan and had been denied by the Commissioner 
the right to report income on the installment plan 
under Article 42 for the reason that it failed to 
keep its books and records in accordance with the 
peculiar method devised by the Commissioner in 
Office Decision 623.2 The Board decided that in- 
come was a matter of fact—not of bookkeeping, but 
stated that there was no warrant in law for Article 
42 of Regulations 45, and therefore denied the tax- 
payer’s appeal. 

In that case the taxpayer changed its basis of 
reporting income in the year 1918 from the ac- 
crual to the installment basis as prescribed by 
Article 42, amended, and eliminated from its income 
in 1918 all cash collections made on account of 1917 
and prior years’ sales, which had once been tax- 
paid on the accrual basis. By the elimination of 
these collections and the deduction of all accrued 
expenses in 1918, it resulted for that year in a net - 
loss, which obviously did not correctly reflect the 
income for that year. It would appear that this 
is the principal objection of the Board to the ap- 
plication of the installment method of reporting 
income. 


This decision has a far reaching effect. Many 
returns have been audited under the present regula- 
tions, closed, and the statute of limitations under 
which additional taxes may be assessed has expired. 
For those returns remaining unaudited it will mean 
the assessment of additional taxes for all high tax 
years on the accrual basis, the general method on 
which the books are kept, and with the probable 
result that all cases remain open pending litigation 
of the whole question in the courts. 


Issue in the Blum Case 


Following the decision in the Todd case, the 
Board again took up the question in a hearing on 
July 9th, 1925, in the Appeal of Blum’s, Incorpo- 
rated,’ which case is still under consideration. 

The taxpayer in that case is a corporation 
engaged in the sale of furniture and other personal 
property on the installment plan under contracts 
that extend over a considerable period of time. It 
is a typical case in which during hard times the 
expense of collecting the monthly installments and 
the losses due to defaults are serious factors. The 
books are kept on the accrual basis, and the ad- 
justing entries have been made in compliance with 
the Commissioner’s ruling in Office Decision 623. 
The Commissioner accepted the returns of the tax- 
payer prepared and filed on the installment basis, 
and an appeal was taken to the Board on other 
issues, the principal one of which was the proper 
method of computing the percentage of gross profit. 

Mr. George F. May, senior partner of the ac- 
counting firm of Price, Waterhouse & Company, 
and Dr. T. S. Adams, Professor of Economics at 
Yale University, and for many years one of the ad- 
visers to the Secretary of the Treasury in matters 
of revenue legislation, appeared and testified in sup- 
port of the Treasury Department regulations. 


*3 C. B., p. 105, Consolidated U. S. Income Tax Laws, C. C. H., 
p. 146. 
7 Docket No. 2523. 
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Mr. May testified that Article 42 as originally 
prepared and incorporated in the original issue of 
Regulations 45 was a sound method of reporting 
the income of installment dealers, but that the 
article as later amended by T. D. 3082, to exclude 
from income collections made on account of prior 
years’ contracts (because of the objection to double 
taxation of the same income), was no doubt defec- 
tive in that it did not truly reflect the income of the 
installment dealers during the transition period, 
which is the period of the change from the accrual 
to the installment basis. This opinion is concurred 
in by several other accounting authorities and Mr. 
May stated that the regulation, except for this one 
defect, was as. simple, practicable and equitable a 
method of reporting income of installment dealers 
as could well have been devised under the statute. 


Question Previously Before Senate 


Dr. T. S. Adams, who represented the Secretary 
of the Treasury before Congress in the discussions 
of the Revenue Acts of 1917, 1918, and 1921, testi- 
fied that a question was raised at the time the 
Senate had under consideration the Revenue Bill of 
1918, as to the advisability of incorporating therein 
a provision specifically taxing the income from 
sales of real and personal property on the install- 
ment plan over the period of years in which the 
income is realized. The question was considered 
by Treasury officials and it was decided that the 
Department had ample authority under the 
provisions of Sections 212 and 213 to take care of 
the matter by regulation. 

The Senate Finance Committee relied upon the 
assurance of the Treasury Department that the 
matter would be taken care of by regulation; other- 
wise, as Dr. Adams says, the Senate would have 
inserted a specific provision on the subject in the 
Bill. 

Dr. Adams testified that nothing was further re- 
moved from the minds of those who worked on the 
draft of Sections 212 and 213 of the 1918 Act than 
the thought that just two systems of accounting 
would be recognized. In his opinion, the condi- 
tions of mercantile business required a most elastic 
adjustment to their necessities and needs of the ac- 
counting systems, and that within the bounds of 
reason, accounting should be permitted to adjust 
itself to those needs. That was why the Commis- 
sioner was vested with the authority to prescribe a 
method that would truly reflect the income of the 
taxpayer if the method regularly employed in keep- 
ing his books was inadequate. 

Dr. Adams recognized that the standard accrual 
system of accounting called for the creation of sub- 
stantial reserves to take care of anticipated losses 
in this line of business, but he explained to the 
Board that Congress has never been willing to 
recognize reserves to the extent of permitting the 
deduction thereof from gross income, except under 
the 1921 Act in the matter of bad debts. 

Following the hearing on the Blum case, counsel 
for the Commissioner prepared and filed an 
amended answer in which the income (gross) of 
the taxpayer was computed substantially in ac- 
cordance with the original Article 42 (effecting 
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double taxation of certain income in the first year), 
but the deductions for ordinary and necessary ex- 
penses, depreciation, interest and taxes, etc., were 
added to the cost of goods sold, with the result that 
instead of determining a gross profit, as provided 
by the regulations, the Department determined a 
net profit for each respective year, and this net 
profit was applied to the cash collections of the re- 
spective years’ sales as they were made. The result 
is the allocation of the general expenses of the busi- 
ness over the years in which the income is realized, 
or in other words a method of deferring the deduc- 
tion of expenses until the year in which the install- 
ments are collected. 


This is a very decided change from the present 


regulations and in my opinion is impracticable and 
unsound. 


In the first place, it is not practicable to impose 
upon the taxpayer such a detailed accounting sys- 
tem as will segregate the expenses applicable to the 
collection of each years sales. That results in esti- 
mates, the use of which has never been recognized 
by the Treasury Department. 


Second, it necessitates carrying on the balance 
sheet as a deferred charge certain parts of the ordi- 
nary and necessary business expenses that have 
been incurred and paid, and which are not an asset 
in any sense of the word. 


Third, the method is not in accordance with the 
statute. There is no authority under the general 
provisions of Section 212 for the Commissioner to 
transfer to another taxable year the specific deduc- 
tions allowed under Sections 214 and 234 in the 
current year. Whatever power Congress may have 
intended to vest in the Commissioner under Section 
212 and Section 213 with reference to deferring the 
taxation of income until such time as it is actually 
realized can not be extended to authorize regulations 
to reallocate expenses specifically designated under 
Sections 214 and 234 of the 1918 and 1921 Acts as 
deductions in the current taxable year. There is 
no rule of statutory construction that permits the 
modification of a specific provision of the statute by 
a general provision granting the Commissioner au- 
thority to make regulations. As to 1924 and subse- 
quent years, see Section 200 (d) of the 1924 Act. 

In the meantime, on January 20, 1926, the Senate 
Finance Committee inserted the following provision 
in the proposed Revenue Act of 1926 (effective Janu- 
ary 1, 1925), so that there will be no doubt in the 
new Act as to the taxation of income from install- 
ment sales in the year realized: 

Section 212 (d). Under regulations prescribed by the Com- 
missioner with the approval of the Secretary, a person who 
regularly sells or otherwise disposes of personal property on 
the installment plan may return as income therefrom in any 
taxable year that proportion of the installment payments actu- 
ally received in that year which the total profit realized or to 
be realized when the payment is completed, bears to the total 
contract price. In the case (1) of a casual sale or other dis- 
position of personal property for a price exceeding $1,000, or 
(2) of a sale or other disposition of real property, and if in 
either case the initial payments do not exceed one-fourth of the 
purchase price, the income may, under regulations prescribed 


by the Commissioner with the approval of the Secretary, be 
returned on the basis and in the manner above prescribed in 


(Continued on page 71) 
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The Supreme Court Considers 
“Accrual” 


By ARNOLD R. BaAar* 


HE merry life of the taxpayer—and the tax 
adviser—was not sufficiently exciting with 


merely a Congress which persists in reducing 
and increasing taxes and in changing rules and defi- 
nitions fifteen months after the taxable transaction 
is completed. The Supreme Court further contrib- 
utes to the prevailing uncer- 
tainty and difficulty by explod- 
ing some of the fundamental 
conceptions which, after more 
than a decade of legislation, 
administration, and litigation, 
were beginning to be regarded 
as fairly well established, par- 
ticularly in two decisions ren- 
dered on January 4, 1926. In 
one case involving the commu- 
nity property law of California, 
United States v. Robbins, the 
court clearly held, as it had im- 
plied in the somewhat earlier 
decision in Burk - Waggoner, 
etc., v. Hopkins, that tax liabil- 
ity was wholly unrelated to the 
legal ownership of income, 
which had heretofore been ac- 
cepted without question as the 
ultimate test in literally thou- 
sands of close cases and in a 
large number of published ad- 
ministrative decisions, including even opinions of 
the Attorney General. In another case decided on 
the same day, under the title of United States v. 
Anderson, but popularly known also as the Yale & 
Towne Mfg. Company case, the Supreme Court 
looked into the mysteries involved in the application 
of the so-called “accrual basis.” The present pur- 
pose is to explain and discuss the conclusions of the 
court and the consequences thereof. 


It was very early recognized that for practical 
purposes income must be computed with reference 
to the accrual of income and expenses, as distin- 
guished from cash receipts and disbursements.’- This 
involves the determination of an alternative time of 
realization or deductibility for income tax purposes, 
upon which, through a period of the greatest confu- 
sion and conflict, there has been some progress to- 
ward a uniform rule, as the writer has elsewhere 
pointed out at greater length.2 That the goal of 
recognized uniformity was still ahead is perhaps suf- 
ficiently indicated by the fact that the Board of Tax 
Appeals has reversed the decision of the Commis- 





* Of the Chicago Bar. 

1 The Federal Income Tax, Columbia Lectures (1921), p. 29, Thomas 
S. Adams, “When Is Income Realized.” 

2 United States Income and War Tax Guide, 1926, KixMiller & Baar, 
pars. 148-153. 


OPE of substantial tax re- 

funds for prior years was 
given many corporations by the de- 
cision of the Board of Tax Appeals 
in the Appeal of Guaranty Con- 
struction Company, wherein it was 
held that income and excess profits 
taxes do not reduce the wmvested 
capital of the year in which they 
become due and payable, on the 
ground that they are not to be con- 
sidered as an accrued expense in 
the year for which assessed. Then 
came what has had the effect of a 
joy killer in a decision of the Su- 
preme Court establishing a con- 
trary rule on a related issue. 
result is a perplexing situation, 
which is analyzed in this article. 
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sioner on such simple questions as the time of 
accrual of general property taxes,® and of ordinary 
expenses billed to the taxpayer in one fiscal year 
and entered on the books in another.*. Neverthe- 
less, there has been a well defined tendency 
to depart from the original conception of ac- 
crual as a matter of accounting 
practice or determination of a 
logical relationship, and to ap- 
proach a legal theory resting 
upon the existence of a liability. 

Perhaps the most decisive 
impetus given to this tendency 
has been the statement of the 
Supreme Court itself, further 
discussed below, to the effect 
that taxes accrue when they 
become due and payable. Now 
the current is violently de- 
flected in the opposite direction 
by the decision of the Supreme 
Court, which adopts almost the 
exact language of the early 
regulations issued in January, 
1918.° It is significant that the 
Supreme Court does not pur- 
port to define the term “ac- 
erual’’ nor to fix the rule appli- 
eable under an ‘‘accrual basis,’’ 
which designations the opinion 
very cautiously refers to as the terms used by the gov- 
ernment and by the taxpayers to indicate the effect 
of the statutory provision. The decision itself is 
concerned only with the application of Section 
13 (d) of the Revenue Act of 1916, providing that: 


A corporation * * * keeping accounts upon any basis 
other than that of actual receipts and disbursements, unless 
such other basis does not clearly reflect its income, may, 
subject to regulations by the Commissioner of Internal 
Revenue, with the approval of the Secretary of the Treas- 
ury, make its return upon the basis upon which its accounts 
are kept, in which case the tax shall be computed upon its 
income as soreturned; * * * 


The question before the court was whether the 
taxpayers should be allowed to deduct from their 
taxable income for 1917 the amount of a munitions 
tax assessed upon certain profits for the calendar 
year 1916. The taxpayers used the accrual basis in 
their books of account, charging expenses of many 
kinds to reserves, including the munitions taxes in 
question. All accrued expenses except the munitions 
taxes were deducted on the returns made by the tax- 
payers for the year 1916. The government contended 
that the munitions tax was deductible for 1916, 

3 Appeal of Russell Milling Co., 1 B. T. A. 194, Dec. No. 79. 


*Appeal of Hyam’s Coal Co., 1 B. T. A. 217, Dec. No. 89. But 
compare Appeal of Associated Gas & E. Co., 2 B. T. A. 263, Dec. No. 
615 


5 Regulations 33 (Rev.), Art. 127. 
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since it then accrued, while the taxpayers argued, 
upon the authority of United States v. Woodward, 
256 U. S. 632, that the munitions tax accrued and 
was deductible in 1917 because only in that year 
did it become due and payable. 


The prior decision in the Woodward case, which 
has so generally been relied upon as fundamental, 
was brushed out of the picture by the Supreme 
Court in the following language: 


The claim of the taxpayer of the right to deduct estate 
taxes levied under that Act for the year when due, although 
paid in a later year, was upheld. It did not appear whether, 
as here, the taxpayer kept his books on the accrual basis or 
whether, as here, events had occurred before the tax became 
due which fixed the amount of it; for it did not appear 
whether the deductions to be made from the testator’s 
gross estate were ascertainable for the purpose of determin- 
ing the estate tax. The question which we now have to 
determine was not raised, considered or decided in that case. 


Regulations Upheld 


The court held that the Revenue Act of 1916 had 
been correctly interpreted by the Commissioner in 
the regulations promulgated in Treasury Decision 
2433, issued on January 8, 1917, with reference to 
accruals, reserves, etc. The court was also of the 
opinion, it is stated, that the statute required returns 
to be made on the basis of receipts and disburse- 
ments or, “in the alternative, on the basis of its 
own books of account if they reflect true income, 
under such regulations as the Commissioner may 
make,” and that it indeed required the latter alter- 
native if the taxpayer were unable to make a return 
on the cash basis. It is further pointed out that the 
taxpayers did not deny that their true income for 
1916 was reflected by the method used by them in 
keeping their accounts and in setting up a reserve 
for munitions taxes in 1916. 


This recognition by the court of the controlling 
significance of the books of account of the taxpayer 
under the precise terms of the statute is, it is sub- 
mitted, the keynote of the decision, the substance 
of which is expressed in the following language of 
the court: 


A consideration of the difficulties involved in the prepa- 
ration of an income account on a strict basis of receipts and 
disbursements for a business of any complexity, which had 
been experienced in the application of the Acts of 1909 and 
1913 and which made it necessary to authorize by depart- 
mental regulation, a method of preparing returns not in 
terms provided for by those statutes, indicates with no un- 
certainty the purpose of Sections 12 (a) and 13 (d) of the 
Act of 1916. It was to enable taxpayers to keep their books 
and make their returns according to scientific accounting 
principles, by charging against income earned during the 
taxable period, the expenses incurred in and properly at- 
tributable to the process of earning income during that 
period; and indeed, to require the tax return to be made 
on that basis, if the taxpayer failed or was unable to make 
the return on a strict receipts and disbursements basis. 


The appellee’s true income for the year 1916 could not 
have been determined without deducting from its gross 
income for the year the total cost and expenses attributable 
to the production of that income during the year. The re- 
serve for munitions taxes set up on its books for 1916 must 
have been deducted from receivables for munitions sold in 
that year before the net results of the operations for the 
year could be ascertained. The taxpayer being unable to 
make its return on a strict receipts and disbursements basis, 
and not having attempted to do so, could not have com- 
plied with Section 13 (d) and Treasury Decision 2433 by 
deducting either accruals of interest or expenses alone with- 
out the other, or without deducting other reserves made on 
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its books to meet liabilities such as the munition tax, in- 
curred in the process of creating income. 


Only a word need be said with reference to the conten- 
tion that the tax upon munitions manufactured and sold in 
1916 did not accrue until 1917. In a technical legal sense it 
may be argued that a tax does not accrue until it has been 
assessed and becomes due; but it is also true that in ad- 
vance of the assessment of a tax, all the events may occur 
which fix the amount of the tax and determine the liability 
of the taxpayer to pay it. In this respect, for purposes of 
accounting and of ascertaining true income for a given 
accounting period, the munitions tax here in question did 
not stand on any different footing than other accrued ex- 
penses appearing on appellee’s books. In the economic and 
bookkeeping sense with which the statute and Treasury de- 
cision were concerned, the taxes had accrued. It should 
be noted that Section 13 (d) makes no use of the words 
“accrue” or “accrual” but merely provides for a return upon 
the basis upon which the taxpayer’s accounts are kept, if 
it reflects income—which is precisely the return insisted 
upon by the Government. We do not think that the Treas- 
ury decision contemplated a return on any other basis when 
it used the terms “accrued” and “accrual” and provided for 
the deduction by the taxpayer of items “accrued on their 
books.” 


The principal significance of this decision is, of 
course, in its application to the subsequent revenue 
acts, the provisions of which differ from those above 
quoted from the Revenue Act of 1916. With sub- 
stantial uniformity the Revenue Acts of 1918, 1921 
and 1924, and the proposed Act of 1926, provides: 

» nection 212 (b). “The net income shall be computed 

* * in accordance with the method of accounting regu- 
iad employed in keeping the books of such taxpayer; but 
if no such method of accounting has been so employed, or 
if the method employed does not clearly reflect income, the 
computation shall be made upon such basis and in such 
manner [or, in later acts, ‘in accordance with such method’] 


as in the opinion of the Commissioner does clearly reflect 
the income.’ 


Section 200 (4) or Section 200 (d). “The * * * terms 
‘paid or incurred’ and ‘paid or accrued’ shall be construed 
according to the method of accounting upon the basis of 
which the net income is computed under Section 212.” 

Except that these later acts permit the Commis- 
sioner to require a method other than the cash basis 
when the books of the taxpayer do not clearly [cor- 
rectly ?] reflect the income, while under the 1916 Act 
only the cash basis was then applicable, there seems 
to be no room for distinction under any of the acts 
as to the rule that the books of the taxpayer must 
govern the computation of the net income unless 
the method therein employed does not “clearly re- 
flect the income.” On this ground the decision of 
the Supreme Court should be of great value in 
avoiding the always irritating but frequently incon- 
sequential adjustments of income with reference to 
reserves commonly employed for cash discounts, 
unbilled freight charges, unliquidated claims for 
shortages, and similar iterns unadjusted or unascer- 
tained when the books are closed. The decision 
should also be very helpful in clearing up the pres- 
ent intolerable confusion with respect to such major 
matters as the treatment of installment sales. Un- 
der this decision, the test of realization or deducti- 
bility will doubtless tend to rest upon a practical 
consideration of the broad questions, “Is the income 
clearly reflected on the books?” or, if not, “Does 
the method prescribed by the Commissioner exceed 
the discretion vested in him by the statute?” and 
to depart from the “technical legal” standards of 
liability or the earlier standards of certainty or 
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knowledge of facts, except as these may be used to 
determine whether the income is clearly reflected. 


On the other hand, the decision seems to involve 
the unfortunate possibility of discriminating be- 
tween taxpayers affected by circumstances which 
are in every respect identical except as to the meth- 
od employed in keeping books. This would not only 
conflict with the recognized principle that tax liabil- 
ity depends upon facts, of which book entries are 
merely evidence, but it would also offend the popu- 
lar idea that methods of bookkeeping are things of 
form rather than substance. The answer is that, 
beginning with the Act of 1916, Congress has given 
abundant evidence of its intention to recognize book- 
keeping practices as a controlling factor in dealing 
with the illusive problem of ascertaining income. 
Taxpayers therefore will have only themselves to 
blame if their bookkeeping methods operate to 
their disadvantage. 


Perhaps the decision will arouse general interest, 
at least at the present time, for no other reason so 
much as because of its significance in the problem of 
determining invested capital, recently decided by 
the Board of Tax Appeals in the Appeal of Guaran- 
ty Construction Company, discussed in an earlier is- 
sue of this magazine. It was understood that the 
action of the Treasury Department with reference 
to this problem was awaiting the decision of the 
Supreme Court in this munitions tax case. Since 
the decision of the Board denying the validity of 
the regulations was almost entirely based upon the 
now discredited conception of accrual, there is no 
question that the Government will now be justified 
in carrying to the courts all cases disposed of by the 
Board in accordance with the Guaranty case, in 
denying all claims for refund based on that case, 
and in continuing to apply the regulations in dis- 
posing of cases before the Department. On the 
other hand, it appears that the Board of Tax Ap- 
peals may likewise be justified in continuing to set 
aside determinations made by the Commissioner on 
this basis, and in forcing parties into the courts, for 
the reason that there must be another decision by 
the Supreme Court before there can be anything 
approaching a reasonable assurance that either the 
Board or the Commissioner is correct. In other 
words, the Supreme Court decision im the Anderson 
case invalidates the ground of decision relied upon 
by the Board in the Guaranty case, but entirely fails 
to dispose of the question there at issue. 


The statutory provisions and the principles which 
governed the decision of the Supreme Court aré€ not 
directly involved in the determination of invested 
capital. It has frequently been recognized that in- 
vested capital is entirely a statutory concept con- 
sisting only of the elements specified by statute. 
Of these, the only ones possibly relevant in this 
connection are “earned surplus and undivided prof- 
its,” which are included, and “borrowed capital,” 
which is excluded. The real issue in the Guaranty 
case is whether the “earned surplus” at the begin- 
ning of the taxable year should be reduced by the 
amount payable as income and profits taxes for the 


* Article by Forest D. Siefkin, December, 1925, p. 427. 
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preceding year or whether it should be deducted as 
“borrowed capital.” An easy and obvious conclu- 
sion would be that “earned surplus” for purposes 
of invested capital should be determined by the 
same rules which govern the determination of net 
income for tax purposes, and therefore that charges 
which have accrued under the rules applicable to 
net income, even though not deductible, must re- 
duce earned surplus. It is, however, almost equally 
obvious that this is unsound. Not only is the earned 
surplus affected by income which is exempt or de- 
ductions which are not allowed for income tax pur- 
poses, but there is also entirely absent any statu- 
tory foundation for applying to the determination 
of “earned surplus” the numerous rules governing 
the determination of net income, including particu- 
larly those distinguishing between the basis of cash 
receipts and disbursements and other bases and rec- 
ognizing the significance of the methods employed 
in keeping books of account. Thus the statutory 
limitations upon the valiiation at which property 
may be included in the invested capital have been 
held to have no bearing upon the basis for deter- 
mination of depreciation or gain or loss,’ and it has 
been held that the invested capital is to include the 
gain upon the involuntary conversion of property 
although such gain is treated by the statute as 
unrealized or deferred for purposes of tax liability.® 


It is therefore submitted that when the Supreme Court 
is confronted with the problem of the Guaranty case, it will 
not be greatly concerned with the “technical legal” argu-_ 
ments which it so readily disposed of in the Anderson case, 
and therefore will not make much effort to reconcile its 
decision on that question with its earlier statements of the 
rules governing net income and the application of the stat- 
utory references to accruals and methods of accounting. 
Rather may the court be expected to consider the nature 
of invested capital and the scope of the statutory provisions 
in a broad, practical way and to determine the effect of the 
income and profits tax for the preceding year upon the 
“earned surplus” at the beginning of the taxable year in 
accordance with “scientific accounting principles” and the 
underlying purpose of the statute. The determination of 
“the net results of the operations” for a given period is 
obviously a very different problem from that of the deter- 
mination of the amount of capital which “actually was em- 
barked at the outset or added thereafter,” while the Su- 
preme Court has said® was the underlying idea of invested 
capital. From this point of view, it is not unlikely that the 
court, recognizing the practical considerations which have 
already influenced one judicial decision,!® will decide that 
“borrowed capital” does not include the amount of a lia- 
bility not payable for three to twelve months in the future 
(and, in the case of the 1918 tax, not imposed until the 
enactment of a statute almost two months after the date in 
question). Under this view, there is no reason why the 
payment of such a charge should be regarded as a reduc- 
tion of the earned surplus at the time of payment, nor as 
any different from other charges against current profits. 


There is no doubt that a scientific balance sheet as of 
January 1 in any year should indicate the liability for the 
Federal tax upon the income of the preceding year and that 
a purchaser of the entire business would regard such a 
liability as a necessary reduction of the net worth of the 
business. From this point of view, the amount of such tax 
doubtless should be excluded from the invested capital. On 
the other hand, and for this particular purpose, these con- 


(Continued on page 74) 





agen of Committee on Appeals and Review, 712, I-1 
Cc. B. 183. 

8 Appeal of National Grocer Co., 1 B. T. A. 688, Dec. No. 258. 

® La Belle Iron Works v. United States, 256 U. S. 377. 
2% Overland Sioux City Co. v. Clemens, Iowa Sup. Ct., 179 N. W. 954. 











Tax Reward to the Diligent 


By Leo H. HorFMAN* 


ANY of us, no doubt, have met the doctrine 
M that in a court of law only the diligent are 

rewarded. Ardent supporters of this doc- 
trine are found in the office of the Solicitor of Inter- 
nal Revenue. Insofar as contests arise between indi- 
viduals out of contractual relationships or out of 
torts, much can be said for the doctrine. But, has 
this doctrine any place in our scheme of Federal 
taxation? Is the relationship of the Government to 
the taxpayer analogous to that between two individ- 
uals, or is it different? Does the insistence for 
such a doctrine amount to the lack of good faith on 
the part of the Government? 


It seems fundamental for taxes to be popular, as 
far as any taxes can be, that they be enforced im- 
partially against all taxpayers whether large or 
small. Our economic system is so complex that for 
the successful administration of tax legislation, the 
Commissioner of Internal Revenue must be given 
wide powers. It is also fundamental for the suc- 
cessful administration of taxes, that the taxpaying 
body at large should have confidence in the Com- 
missioner and his rulings. They must know that 
if the Commissioner has erred in the interpretation 
of the law and taxes have been paid on the basis of 
such error, they will not be prejudiced, and that a 
refund will be made. Unless this is true, a spirit 
of antagonism will of necessity arise between the 
taxpayer and the Commissioner. Instead of con- 
forming, each and every taxpayer will be resistant, 
and will battle every assessment. There will be 
constant bandying over taxes. The result will be 
two belligerent camps—the taxpayer in the one, the 
Commissioner and his aides in the other. 

A few examples will partially illustrate wherein 
under the present and proposed law, taxpayers have 
suffered in relying on the interpretation of the Com- 
missioner : 

Appeal of Guaranty Construction Co. 


The Commissioner has consistently maintained 
that the surplus at the beginning of any taxable year 
must be reduced in computing invested capital on 
account of taxes payable within the year upon in- 
come of the preceding year. Innumerable taxpay- 
ers have relied on this ruling of the Commissioner 
as correctly interpreting the salient invested capital 
portions of the Revenue Acts of 1918 and 1921. The 
Board of Tax Appeals recently in the Appeal of the 
Guaranty Construction Company (C. C. H.-B. T. A. 
933) has ruled that the Commissioner was in error. 
The statute of limitations has run against refunds 
on the part of many of the taxpayers who have re- 
lied on the Commissioner’s ruling. If the matter is 
either acquiesced in by the Commissioner, or, on 
appeal taken to the courts, confirmed, justice would 
require that those persons against whom the stat- 
ute of limitations has run should be allowed to file 


* Of New York City. 





claims for refund within a short period after the final 
determination, say, six months. 


Another illustration of the injustice of applying 
the rule of “reward only to the diligent” is found 
in the case of Weiss v. Mohawk Mining Company, 
and Alworth-Stevens. Company v. Lynch, Collector. 
The Commissioner of Internal Revenue construed 
the Revenue Act of 1916, as amended by the Reve- 
nue Act of 1917, as providing that a lessee of a 
mineral lease was not entitled to a depletion deduc- 
tion for the year 1917. Because of this construction, 
the case of Weiss v. Mohawk Mining Company was 
begun to test the question, The District Court ruled 
for the taxpayer to the effect, namely, that a lessee 
of a mineral lease was entitled to a depletion deduc- 
tion for the year 1917. The Government appealed 
from this decision with the result that the Circuit 
Court of Appeals reversed the lower court. There- 
upon, the taxpayer sought to have the Supreme 
Court of the United States review the decision of 
the Circuit Court of Appeals but the Supreme Court 
refused to issue a writ of certiorari. The decision 


of the Circuit Court of Appeals appears in 264 Fed- 
eral 502. 


The case of Weiss v. Mohawk Mining Company 
was considered .by most taxpayers as controlling 
and as sustaining the position of the Government. 
Many instances have come to my personal attention 
wherein the taxpayer has assumed that the denial 
of the writ of certiorari by the Supreme Court of 
the United States was affirmance of the decision of 
the Circuit Court of Appeals and that to contest the 
position of the Government further would be futile. 
This attitude was not only taken by the laity, but 
also by lawyers of high standing in the profession. 
[t followed, therefore, that a great many taxpayers 
took no steps to protest their rights. 


Thereafter, another taxpayer started a suit (Al- 
worth-Stephens Company v. Lynch, Collector) involv- 
ing the same issue. The judgment of the lower 
court was again in favor of the taxpayer (278 Fed- 
eral 959). The Circuit Court of Appeals, Eighth 
Circuit, affirmed the lower court (294 Federal 190). 
This time the Supreme Court of the United States 
issued a writ of certiorari. In this instance, the 
writ was sought by the Government instead of the 
taxpayer. After due deliberation, the Supreme 
Court of the United States rendered a lengthy opin- 
ion (269 U. S. 295) sustaining both of the lower 
courts and holding that a lessee under a mineral 
lease was entitled to a deduction for depletion under 
the Revenue Act of 1916, as amended by the Reve- 
nue Act of 1917, for the year 1917. This decision 
was handed down on March 2, 1925, whereas the 
decision of the Circuit Court of Appeals in Weiss v. 
Mohawk Mining Company was rendered on March 2, 
1920, five years earlier. 


(Continued on page 76) 
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Effect of the California Community 
Property Decision 


By HERMAN T. REILING* 


HE decision of the United States Supreme 

Court on January 4, 1926, in the case of United 

States v. Robbins et al., holding that under the 
Act of 1918 California community income is prop- 
erly taxable to the husband alone, raises a question 
as to whether this decision will require a change in 
the Regulations of the Treasury Department in re- 
gard to the proper method of reporting community 
income in other community 


such states shall vest in their citizens, and to dis- 
criminate against the citizens of the community 
property states by taxing income to the husband 
which, in the states not having community property 
laws, is the separate property of the wife and tax- 
able to her. 

These same contentions were apparently urged 
before the Supreme Court in the California com- 


property states. 

The Regulations allow a 
husband and wife domiciled in 
Arizona, Idaho, Louisiana, Ne- 
vada, New Mexico, Texas or 
Washington, each to report 
one-half of the community in- 
come. At the time when this 
rule was first adopted, the De- 
partment did not apply the 
same rule to California, because 
it was of the opinion that in 
California the wife had no 
vested interest in the commu- 
nity property. 

The Supreme Court in its re- 
cent decision was also of the 
opinion that the wife in Cali- 


IGHT states, California, Ari- 

zona, Idaho, Louisiana, Ne- 
vada, New Mexico, Texas and 
Washington have community prop- 
erty laws. The Supreme Court has 
held that the California law does 
not permit husband and wife each 
to report half of the community in- 
come for Federal income tax pur- 
poses. Regulations have permitted 
such a division of income in the 
other seven states. Should the de- 


cision in the California case be - 


found to be generally applicable, 
additional taxes would be due from 
thousands of taxpayers. The prob- 
ability of such an outcome is dis- 


munity property case, since it 
was argued that the wife in 
California has a vested interest 
in the income, and presumably 
such contentions were the oc- 
casion for the statement of the 
court, referred to above, in re- 
gard to the power of Congress 
to tax the community income 
to the husband in case the wife 
has an interest in the income. 
It would therefore seem ten- 
able that Congress has_ the 
power to tax all the community 
income to the husband in the 
other community property 
states. This statement of the 
court as to the taxing power of 
Congress seems to be in accord 


fornia, at least prior to the later 
statutes, had only a mere ex- 
pectancy, while living with her 
husband. However, this opin- 
ion of the court as to the California law was not 
made the basis of its decision that Congress has the 
power to tax the entire community income to the 
husband in that state. It stated: “Even if we * * * 
assume that the wife had an interest in the commu- 
nity income that Congress could tax if so minded, 
it does not follow that Congress could not tax the 
husband for the whole.” In support of this conclu- 
sion it was pointed out that, although restricted in 
the matter of gifts, etc., the husband alone has the 
disposition of the fund, and he may spend substan- 
tially as he chooses. His liability for his wife’s sup- 
port was said to come from a different source and to 
exist whether there is community property or not. 

It is contended “by the taxpayers in the other 
community property states that the effect of tax- 
ing all the community income to the husband is to 
tax one person on the income of another, to ignore 
the laws of property of the community property 
states, to deprive the community property states of 
the right to determine the conditions under which 
property within such states and income earned in 


* Of the Chicago Bar. 


cussed in this article. 
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with its views as expressed in 
the case of Burk-Waggoner Oil 
Association v. Hopkins, in 
which it held a Texas unincor- 
porated oil association taxable as a corporation al- 
though a similar association had been held by the 
state court to be a partnership. It was stated that 
neither the conception of unincorporated associa- 
tions prevailing under the state law, nor the rela- 
tion under such law of the association to the share- 
holders, nor their relation to each other and out- 
siders, was of legal significance as bearing upon the 
power of Congress to determine how and at what 
rate the income of the joint enterprise should be 
taxed. 

Granting, however, that Congress may tax the 
entire community income to the husband in all of 
the community property states, there is still the 
question, as there was in the California case, of its 
intent to do so. The court was of the opinion that 
Congress intended to tax the husband in California 
upon the whole community income. To those who 
are familiar with the controversy which existed a 
few years as to the manner of reporting community 
income, it is apparent that, in determining whether 
Congress intended to apply the same rule in the 
other community property states, there are several 
facts to be considered which were not involved in 
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the case before the Supreme Court. The taxpayers 
in the community property states outside of Cali- 
fornia possibly can not deny that Congress has the 
power to tax the husband upon all the community 
income, of which he has the power of control and 
disposition. However, they have clear proof that 
Congress has not intended so to tax them, and has 
refused to do so. A review of the history of the 
community income controversy will make this 
more apparent. 


Until 1920 the Treasury Department refused to 
allow the husband and wife in any of the commu- 
nity property states each to report one-half of the 
community income. On August 24, 1920, the At- 
torney General issued an opinion,’ in which he 
stated that a husband and wife in Texas might each 
report one-half of the community income. Under 
date of February 26, 1921, the Attorney General in 
an opinion*? which referred to his previous opinion 
as to Texas community income, held that the same 
rule should be applied in the other community prop- 
erty states, excepting California. The rule an- 
nounced by the Attorney General was put into effect 
by the Treasury Department, and taxpayers affected 
were allowed refunds on account of overpayments 
in prior years. 

Changes Made in 1921 

Later in the year 1921 when work was begun on a 
new tax bill, the following provision was inserted 
in the tax bill, apparently upon the recommendation 
of the Treasury Department: 

Income received by any community shall be included in 


the gross income of the spouse having the management and 
control of the community property. 


The revenue bill of 1921 as passed by the House 
contained this provision, and substantially the same 
provision was inserted in Section 213 (a) and 
adopted by the Senate Finance Committee, and was 
recommended to the Senate, the Senate committee 
having changed the provision to make it clear that 
only a marital community was intended and that 
it was their intention to tax the community income 
to the spouse having the management and control 
of the community property. The reason given by 
the committee for this recommendation is particu- 
larly important in view of the fact that it refers to 
the opinion of the Attorney General referred to 
above, and consequently it is quoted in full, as 
follows: 

Under an opinion of the Attorney General, residents of 
states having a community property law enjoyed marked 
advantage over residents of other states. Income which in 
other states is taxed as a unit to the husband is divided be- 
tween husband and wife in states having community prop- 
erty laws, and the surtaxes are correspondingly reduced. An 
amendment is added to this section designed to restore uni- 
formity of treatment, by providing that income received by 
any marital community shall be included in the gross in- 
come of the spouse having the management and control of 


the community | property, and shall be taxed as the income 
of such spouse. 


The fight on this proposal to tax all the commun- 
ity income to the spouse having the management 
and control of the community property occurred in 
the Senate, where its justice and injustice and also 
its possible unconstitutionality were argued at some 

132 Op. Atty. Gen. 298, T. D. 3071, 3 C. B. 221. 


2 Op. Atty. Gen. in T. D. 3138, 4 C. B. 232 
* Senate Report, p. 14. 
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length. Among other things, Senator Broussard of 
Louisiana contended that income should be taxed 
upon the basis of ownership and Senator Smoot con- 
tended that it should be upon the basis of the 
receipt of the income. Both sides appear to have 
recognized that the husband in most instances had 
the power of control and disposition subject to such 
limitations as were placed upon him by each state.* 
During the course of this debate, the opinion of the 
Attorney General, dated February 21, 1921, and also 
a number of letters referring to the opinion were 
read into the record.’ The result of this debate was 
the elimination of the provision by the Senate, and 
the Act of 1921 was passed without such a provi- 
sion.® 

A similar provision was included in the Mellon 
plan of 1924, and it was estimated at that time by 
the Secretary of the Treasury that the adoption of 
the proposed change would have increased the Fed- 
eral revenues by $9,000,000 per annum. This time, 
however, the proposed change was rejected by the 
Ways and Means Committee after hearing the argu- 
ments of representatives of taxpayers, who again 
called attention to the opinions of the Attorney Gen- 
eral, and to what they believed to be the injustice 
of such a provision.’ 


It is noticeable that during this controversy those 
proposing the inclusion of the provision did not 
withdraw by announcing that no such provision was 
necessary in order to make the community income 
taxable to the one having the management of and 
control of the property. Also it should be men- 
tioned that, so far as is shown by their efforts before 
Congress, the California taxpayers did not seem to 
be alarmed on account of the proposed change. 


From this review of the controversy it will be 
seen that Congress in enacting the Acts of 1921 and 
1924 was well aware of the construction placed 
upon the Act of 1918 by the Attorney General and 
by the Treasury Department. Congress was also 
informed of the confusion that the proposed change 
would produce. It saw the possible legal difficulties 
which the Treasury Department might encounter, 
even though the courts ultimately held the provision 
constitutional. It was told of the injustice which 
the taxpayers affected believed would be done by 
the enactment of such a provision. Income which 
in other states was taxable to the wife would be 
taxable to the husband in the community property 
states. Congress knew that the citizens of the 
states affected believed that their laws were about 
to be overridden by the Federal Government. 

Whether we agree in whole or only in part with 
the contention of the taxpayers of those states is 
immaterial. They believed that they had sufficient 
cause for complaint, they made their complaint 
known, and they persuaded Congress not to make 
the proposed change, though Congress knew that 
not to make the change meant that the Treasury 
Department would follow the rule of the Attorney 
General. 


(Continued on page 76) 





* Congressional Record (1921), p. 5921. 

5 Congressional Record (1921); Mh 5909 and 6873. 

* Congressional Record (1921), p. 7229. 

7 Hearings before Ways and Means Committee (1924, Revenue Revi- 
sion), pp. 194, 348, 349, 375, 478 and 482. 
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the Senate Finance Committee contained many 
variations from the House bill, especially as 
affecting the administration of the tax. 

The income tax rates for individuals remain un- 
changed excepting that a reduction of surtax rates 
in intermediate brackets, those from $24,000 to $64,- 
000, was made. The surtax rates on incomes from 
$24,000 to $100,000 as approved by the committee 
follow : 


sk revenue bill as reported to the Senate by 


BPO DOD 00.S BORGO, 0.050 cic vccccccesveses 7 per cent 
UG © I aos. 0 0 4 wav: ais gains 8 per cent 
EY INES hoe sg awe cise s cece es 9 per cent 
Pee tO ARO 58 oie Ea ee et 10 per cent 
MR CO PEI Sci siekc cioos 0 Road ee oe 11 per cent 
MAGS 5 GIN srarcin oy 0 O 4 s rcesow dere 12 per cent 
Sa re 13 per cent 
i Ms cow oat chase eeed 58 14 per cent 
Oe) Ga eho ec cbiuseres 15 per cent 
OEE I ine cnc ree eects bees 16 per cent 
WO NO | PUNO. . o cbc ccccccleccece 17 per cent 
pomee te Bee ALS 18 per cent 
BU Gla te: WOU oes... iis sels enda. 19 per cent 


As in the House bill, the normal tax rate is 1% 
per cent upon the first $4,000 in excess of credits, 
3 per cent upon the next $4,000 and 5 per cent upon 
the remainder. Surtaxes begin with a rate of 1 per 
cent on incomes of $10,000 to $14,000 and by pro- 
gressive increases reach a maximum of 20 per cent 
on incomes over $100,000. The personal exemptions 
as passed by the House, $1,500 for a single person 
and $3,500 for a married person, were not altered. 

In order to compensate for elimination of the 
capital stock tax, the bill went to the Senate with 
the corporation tax at 13% per cent, instead of 12% 
per cent as in the House bill. Moreover, the rate is 
made retroactive to January 1, 1925. The increase 
in rate does not apply to insurance companies. 

The bill as it came to the Senate provides for the 
repeal of the estate tax, effective as of the date of 
the passage of the new revenue act. A retroactive 
decrease in the estate tax rates to be effective as of 
June 2, 1924, the date of the enactment of the Act 
of 1924, is proposed according to the following 
scale of rates: (Amounts after allowance for exemp- 
tions. ) 


2 ef Cemt Mp 80s bi. i. Ua des $ 50,000 
BiMek COME MD 10. 236i died cobs tied eo deren 150,000 
a BE ee ee 250,000 
Re UL: sc ee eres 450,000 
G6 NET RAND WE MOGI Si Oe 750,000 
Simer COWESED 200s FiO ORO 5h 1,000,000 
1@ per CONE Gp ite. Te i552. 58 5 ae. die 1,500,000 
Ie MET CONT GAAO. PUSS Sa. SE 2,000,000 
54 per -cemt “Up! tO. Fi 50e 20d wR S0 3,000,000 
86: per Cent OF 80002. Bi. oor ci. 4,000,000 
1B) per cont! WP AG. (65 susie bos ae ois 08 5,000,000 
SB wee Ctht WP UBGii0. iis dds Hie dale See 8,000,000 
2s Mer CONG UP WO, 0... Jess) es 10,000,000 
Ae ere rr. ee ret 10,000,000 

and over 


The Senate Finance Committee 
‘Tax Law Proposals | 


Since the rates as incorporated in the Act of 1924 
were on a higher scale up to a maximum of 40 per 
cent, a refund of large amounts of taxes to estates 
must be made if the Senate Finance Committee’s 
retroactive rate proposals become law. 


- The gift tax is repealed as in the case of the estate 
tax, effective as of January 1, 1926. The gift tax 
for the years 1924 and 1925 would, according to the 
committee bill, be computed at the rates outlined 
above for the estate tax. 


Admission’s Tax Reduced 


The clause in this House bill giving exemption 
from tax in the case of admissions to legitimate 
spoken drama was stricken. No tax applies to ad- 
missions of 75 cents or less. In the House bill 
admissions above 50 cents were taxable. The tax 
on automobile trucks repealed by the House was 
restored. 


A limitation upon interest deductions made by the House 
was stricken. The House provision was that interest paid 
or incurred was deductible only to the extent the total 
amount paid exceeded the amount of interest received on 
tax exempt obligations, unless the interest was paid or in- 
curred in carrying:on a trade or business. 


The retroactive taxation of liquidations in part or in whole 
of the capital stock of corporations as dividends, as pro- 
vided for by the House bill, has been modified by an amend- 
ment of Section 201 (2) to the effect that in the case of 
cancellation or redemption of stock not issued as a stock 
dividend this provision shall apply only if the cancellation 
or redemption is made after January 1, 1926. 


Stock of another corporation distributed to stockholders 
results in no gain to the distributee under the Senate 
Finance Committee bill, providing that the corporation issu- 
ing same owns at least a majority of the voting stock and at 
least a majority of the total number of shares of stock of 
the corporation whose stock is distributed. Where a tax- 
payer receives such stock, the two-year period for purposes 
of the capital net gain and capital net loss provisions in- 
cludes the period for which the taxpayer held the stock in 
the distributing corporation prior to the receipt of the stock 
or other securities upon such distribution. 


The proposed limitation by the House bill upon the de- 
duction for discovery depletion in the case of oil and gas 
wells based upon value at the time of discovery was modi- 
fied by a provision under which the allowance for depletion 
is not in any case to be based upon discovery value but 
upon gross income. The provision as adopted follows: 


“In the case of oil and gas wells the allowance for deple- 
tion shall be 25 per centum of the gross income from the 
property during the taxable year. Such allowance shall not 
exceed 50 per centum of the net income of the taxpayer 
(computed without allowance for depletion) from the prop- 
erty, except that in no case shall the depletion allowance 
be less than it would be if computed without reference to 
this paragraph.” 

This provision, if passed in the form recommended by the 
Senate Committee, would apply to the deduction of deple- 
tion on the returns for the year 1925, since it is proposed 
to be effective as of January 1, 1925. 

Express provision is made for use of the installment 
method of reporting income. This would be potentially 
more favorable to taxpayers were it not for the latitude 
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given the Commissioner in determining how profit shall be 
computed. It has been rumored, for example, that under 
regulations soon to be issued expenses must be prorated 
over the period during which payments are made. The in- 
stallment provisions as recommended to the Senate is as 
follows: 

“Under regulations prescribed by the Commissioner with 
the approval of the Secretary, a person who regularly sells 
or otherwise disposes of personal property on the install- 
ment plan may return as income therefrom in any taxable 
year that proportion of the installment payments actually 
received in that year which the total profit realized or to be 
realized when the payment is completed, bears to the total 
contract price. In the case (1) of a casual sale or other dis- 
position of personal property for a price exceeding $1,000, 
or (2) of a sale or other disposition of real property, and 
if in either case the initial payments do not exceed one- 
fourth of the purchase price, the income may, under regu- 
lations prescribed by the Commissioner with the approval 
of the Secretary, be returned on the basis and in the man- 
ner above prescribed in this suvdivision. As used in this 
subdivision the term ‘initial payments’ means the payments 
received in cash or property other than evidences of indebt- 
edness during the taxable period in which the sale is made.” 

The provision which the House inserted exempting cer- 


tain income of citizens employed abroad in selling our mer- 
chandise has been eliminated. 


Under the present law it has been held that where prop- 
erty is held in a life estate, with a vested remainder there- 
after, the depreciation represents a charge against the cor- 
pus of the estate and is not deductible by the life tenants. 
Since the remaindermen.have not come into possession of 
the property and are reporting no income therefrom, it is 
also held that they cannot claim any deduction for deprecia- 
tion. By a provision which has been inserted by the Senate 
Finance Committee in the new tax bill both the life tenant 
and the remainderman will be allowed a deduction for depre- 
ciation, if such provision becomes a law. It is provided that 
in the case of improved real estate held by one person for 
life with remainder to another person, the deduction shall 
be equitably apportioned between the life tenant and the 
remainderman under rules and regulations prescribed by 
the Commissioner with the approval of the Secretary. 
Since the income tax provisions of the new bill are to be 
effective as of January 1, 1925, this provision will be effec- 
tive as of that date. 


Affecting procedure in the determination of additional 
taxes, the Senate Finance Committee remedied an objec- 
tionable feature of the House bill. In the latter measure 
appeal from the Commissioner’s determination to the Board 
and then to the courts constituted the taxpayer’s sole right 
to contest his tax liability for the year in question. After 
the taxpayer had been allowed the right to appeal to the 
Board he could not, under the provisions of the House bill, 


file a claim for refund for the year in question. The Senate. 


Finance Committee bill, on the contrary, provides that the 
taxpayer may elect whether an appeal shall be filed with 
the Board. If no appeal is filed with the Board, then the 
taxpayer is not denied the right to file a claim for refund 
for the year in question and in case the claim is denied, he 
may then bring suit in the Federal courts. This procedure 
does not under the bill have the effect of denying the rights 
to file claims for refund where the amount involved is not 
sufficient to warrant an appeal to the Board and then to 
the courts. 

Where the taxpayer appeals to the Board with respect 
to only a part of the deficiency asserted by the Commis- 
sioner, the taxpayer may file a waiver of his right to appeal 
on account of the other part, and such waiver stops the run- 
ning of interest, which is due from the date for paying the 
first installment of tax for a given year. Such a waiver, 
however, does not bar the right of the taxpayer to receive 
a credit or refund in case the decision of the Board deter- 
mines that there has been an overpayment of the tax for 
any year in question. 

Provision is made for extension of the time for filing 
refunds for the years 1920 and 1921 to April 1, 1927, provid- 
ing the taxpayer files a waiver on or before June 15, 1926. 
The taxpayer would be allowed, further, to extend the time 
for filing refund claims for these years to April 1, 1928, if 
the waiver filed on or before June 15, 1926, is, prior to its 
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expiration, extended either by filing a new waiver or by 
extending the original waiver. 

The committee bill provides as does the House bill for 
sixteen members on the Board of Tax Appeals. A change 
was made in the expiration dates of appointments. The 
tenure of office of four members is to expire at the end of 
four years, four at the end of six years, four at the end of 
eight years and four at the end of ten years. After that 
the terms of all successors will be ten years. 

Section 220, which provides for a tax of 50 per cent of the 
net income of a corporation determined to have been created 
or availed of for the purpose of preventing the impositions 
of the surtax on its stockholders through the medium of per- 
mitting its gains and profits to accumulate instead of being 
divided or distributed, has been amended so that dividends 
may be allowed to accumulate without the imposition of 
the above penalty if the shareholders pay the tax on their 
distributive shares of earnings where dividends are not de- 
clared. If the tax has once been paid in that manner on 
accumulated earnings, no tax would be levied on the stock- 
holders when dividends are actually declared. 


Tax Exempt Income from State and 
Municipal Sources Defined 


OUBT as to the extent to which income from 
Federal, state or municipal sources is exempt 
from the income tax has been cleared by the decision 
of the United States Supreme Court in Leonard 
Metcalf and Harrison P. Eddy, Co-partners, v. John 
J. Mitchell, former collector in which the following 
principles were established: 


(1). A municipal office, the income of which. 
is exempt is a public station created by law, per- 
manent in character, and the incidents and 
duties of which are prescribed by law. A munic- 
ipal employee whose income is exempt, is one 
over whom the employer has the right of con- 
trol as distinguished from an independent con- 
tractor. 

(2) Those agencies through which the Fed- 
eral or State government immediately and di- 
rectly exercises its sovereign power are immune 
from the taxing power of the other, but a per- 
son is not exempt on the sole ground that his 
income is compensation for services rendered 
the state. 


The case at issue involved items of income re- 
ceived by the taxpayers as compensation for their 
services as consulting engineers under contracts 
with state or municipalities, or water or sewerage 
districts created by state statute. In each case the 
service was rendered in connection with a particu- 
lar project for water supply or sewerage disposal, 
and the compensation was paid in some instances 
on an annual basis, and in still others on the basis 
of a gross sum for the whole service. 

The primary constitutional and legal principles 
taken into consideration in making the decision are 
incorporated in the following extracts from the 
opinion: 

As cases arise, * * * it becomes necessary to draw 
the line which separates those activities having some rela- 
tion to government, which are nevertheless subject to taxa- 
tion, from those which are immune. Experience has shown 
that there is no formula by which that line may be plotted 
with precision in advance. But recourse may be had to 
the reason upon which the rule rests, and which must be the 


guiding principle to control its operation. Its origin was 
due to the essential requirement of our constitutional sys- 
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tem that the Federal Government must exercise its author- 
ity within the territorial limits of the states; and it rests on 
the conviction that each government, in order that it may 
administer its affairs within its own sphere, must he left free 
from undue interference by the other. McCulloch v. Mary- 
land, supra; Collector v. Day; Dobbins v. Commissioners of 
Erie County, supra. 

In a broad sense, the taxing power of either government, 
even when exercised in a manner admittedly necessary and 
proper, unavoidably has some effect upon the other. The 
burden of Federal taxation necessarily sets an economic 
limit to the practical operation of the taxing power of the 
state, and vice versa. Taxation by either the state or the 
Federal Government affects in some measure the cost of 
operation of the other. 

But neither government may destroy the other nor cur- 
tail in any substantial manner the exercise of its powers. 
Hence the limitation upon the taxing power of each, so 
far as it affects the other, must receive a practical construc- 
tion which permits both to function with the minimum of 
interference each with the other; and that limitation can- 
not be so varied or extended as seriously to impair either 
the taxing power of the government imposing the tax 
(South Carolina v. United States, 199 U. S. 437, 461, Flint v. 
Stone Tracy Co., supra) or the appropriate exercise of the 
functions of the government affected by it. Railroad Co. v. 
Peniston, supra, 31. 

While it is evident that in one aspect the extent of the 
exemption must finally depend upon the effect of the tax 
upon the functions of the government alleged to be affected 
by it, still the nature of the governmental agencies or the 
mode of their constitution may not be disregarded in pass- 
ing on the question of tax exemption; for it is obvious that 
an agency may be of such a character or so intimately con- 
nected with the exercise of a power or the performance of 
a duty by the one government, that any taxation of it by 
the other would be such a direct interference with the func- 


tions of government itself as to be plainly beyond the taxing 
power. 





Stamp Tax On All Short Sale Transactions 
Held Valid by the Supreme Court 


HE validity of the stamp tax levied on the issue 

by brokers in connection with short sales of doc- 
umentary evidence of the “loan” of shares of stock 
or the “return” by the borrower to the lender of the 
shares of stock “borrowed” was sustained by the 
United States Supreme Court in George D. Provost 
and Cornelius W. Provost v. United States. 

Under the Acts of 1917 and 1918 a tax of 2 cents 
a share was imposed upon all sales or agreements 
to sell or memoranda of sales, or deliveries of, or 
transfers of legal title to shares of certificates of 
stock. The question in this case was whether the 
transfers of shares of corporate stock involved in 
the “loan” and “return” transactions under the rules 
of the New York Stock Exchange were taxable 
transfers within the meaning of the statutes. 

The completed short sale transaction, says the 
opinion, usually involves four separate steps in each 
of which there is either a sale or a completed trans- 
fer of all the legal elements of ownership; (1) the 
sale of the stock by the person effecting the short 
sale, followed by the transfer and delivery of the 
certificates for the borrowed stock to the purchaser’s 
broker; (2) the transfer of the shares from the 
lender to the borrower, who uses them for delivery 
on the customer’s short sale; (3) the purchase by 
the borrowing broker of the stock required to repay 
the loan; and (4) the transfer and delivery by the 
borrower to the lender of the certificates for the pur- 
chased shares to replace the shares borrowed. Each 





THE NATIONAL INCOME TAX MAGAZINE 65 





















lprrtatgan— 





rus 





Yours: tealy 
bai 


ASY reference to any desired letter is one of 

E; the good features of Vertex Pockets. By turn- 

ing down the front flap at half height, letters 

can easily and quickly be referred to, yet the major 
contents remain undisturbed. 


erte 


VERTICAL — EXPANDING 


FILE POCKETS 


have other features equally as pleasing. They ex- 
pand as papers are added, doing away with over- 
crowded, bulging folders. 

No slumping in the files; indexes in plain view. 
No hunting; you open the drawer and your eye 
travels immediately to what is wanted. 

Sounds pretty good, don’t you think? 


Make your filing dreams come true. Use the coupon below. 
A trial sample will be sent without charge or obligation. 


ALVAH BUSHNELL CO., Dept. T 


Durable Filing Containers 
925 Filbert Street Philadelphia, Pa. 
_— rer er ee CUT HERE —- —- —- —-=->- => 
Please send for examination and trial a free sample of BUSH- 


NELL’S “Vertex” Paperoid File Pocket, as described in February 
NATIONAL INcoME Tax MaGaziINne. 





UMD NUNN Gyo sn cst ccaseccncnesuvscenseccyssssasnsainsctnecectnesepeisenanielgsessaaape tats = 
I ici srt ticcitisbininc nti ness asengmpepeeaeenpuniigapeanaigiaiaey wai 
Wiee OE Herm Sangli iss ies si ices icine eben = 
Letter size or Legal size desired ? ...................--.-.--ccsesecesecreceseesseeseecee sobs 


If special size is required, send sample of sheet to be filed, and 
give width and height of drawer 


To ALVAH BUSHNELL CO., Dept. T 
925 Filbert Street Philadelphia, Pa. 











66 


transfer may be accompanied by a physical delivery 
of certificates of the stock transferred ; but the inter- 
mediate deliveries in (2) and (3) are usually elimin- 
ated by the Stock Exchange Clearing House. 

The plaintiffs contended that the second and 
fourth transactions involved neither a transfer of 
the legal title to the stock loaned and returned, nor 


“deliveries” of the shares or certificates representing ‘ 


them within the meaning of the Acts of 1917 and 
1918 and that it was not intended to include such 
transactions among the taxable transfers described. 

The Court held that while the transactions are 
nominally a “loan” and a “return of borrowed” stock 
that, “even in a loose and colloquial sense it can- 
not be said that the loan of stock is a deposit of 
stock certificates as collateral security for money 
loaned thereon. * * * When the borrower re- 
turns the borrowed stock, he acquires it by pur- 
chase or by borrowing again, and in the process 
acquires and transfers to the lender all the incidents 
of legal ownership in securities which neither pos- 
sessed before.” It was, accordingly, held that the 
transactions do not fall within the description of 
those exempted from the tax. 


Government Expenditures in 1924 Totaled 
Over Ten Billion Dollars 


XPENDITURES of Federal, state, and local 

governmental authorities in 1924, including 
capital outlays, amounted to $10,252,000,000, where- 
as the corresponding figure for 1913, according to a 
report by the National Industrial Conference Board, 
was $2,919,000,000. 

Expenditures in 1924 show a 1.1 per cent increase 
over those of 1923, which totaled $10,145,000,000, 
and were three and a half times as high as in the last 
year before the war. Taking into account the de- 
creased purchasing power of the dollar, the increase 
in total governmental expenditures since 1913 was 
about two and one-fifth times that in the eleven 
years from 1913 to 1924. 

Total taxes raised by the various governmental 
agencies in 1924 amounted to $7,907,000,000. The 
difference between revenue raised by taxation and 
expenditures made represents proceeds of loans. 


Senator Couzens’ $10,000,000 Tax Assess- 
ment Before Board of Tax Appeals 


ENATOR Couzens has appealed to the Board of 

Tax Appeals from the determination of the Com- 
missioner assessing $9,455,309 additional tax on the 
profits realized in 1919 from the sale of Ford Motor 
Company stock to Henry Ford. 

Following charges by Senator Couzens of favorit- 
ism in the levy of taxes on certain corporations and 
the payment of excessive refunds in various in- 
stances, the Internal Revenue Bureau last March 
reopened the assessment on the stock sale to Mr. 
Ford and maintained that the original assessment 
made by Daniel C. Roper in 1919 was $10,909,588 
too low. The Internal Revenue Department has 
since reduced the amount alleged to be due the Gov- 
ernment by about $1,500,000. 
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The petition filed with the Board of Tax Appeals 
states that when the stock was sold to Mr. Ford in 
1919, Mr. Roper, then Commissioner of Internal 
Revenue, placed the value of each share as of March 
1, 1913 at $9,489.34. On that basis, the taxable profit 
on the sale of 2,180 shares for $29,308,857 was com- 
puted to have been $8,622,096. Upon reopening the 
case last March the Bureau of Internal Revenue 


fixed the value of the shares as of March 1, 1913 at 
$2,634 a share. 


The contention is made in the petition that the 
original valuation was made in good faith, and that 
since no fraud or error in mathematical calculation 
is: charged, the Internal Revenue Bureau under a 
new commissioner has no right to reopen the case 
and make a new ruling. 


Detroit Held to Have Illegally Collected 
Taxes on Tax Exempt Bonds 


HE City of Detroit must refund to a group of 

taxpayers, including the Packard Motor Car Co., 
Dodge Brothers, Detroit Copper & Brass Co., Parke, 
Davis & Co., J. L. Hudson & Co., and Graham Dav- 
idson Co., approximately $1,000,000 paid in 1922 un- 
der an act of the legislature which provided for list- 
ing of tax exempt bonds as taxable property. The 
state law was declared unconstitutional. The city 
council has decided to borrow money for refund of 


the taxes with interest, as required by the court 
decision. 


MISCELLANEOUS COURT DECISIONS 


Liability for Taxes—The word “debts” in Section 3466, 
R. S., includes taxes, and the Government is given priority 
therefor in a voluntary assignment, though the pleadings 
alleged taxpayer was solvent, the facts being otherwise.— 
Supreme Court of the United States in Leo A. Price, receiver 
of J. M. Gidding & Company, v. United States. The decisions 
in Frank E. Stripe et al., receivers v. United States and 
United States v. Butterworth Judson Corporation were similar, 

Corporation Dissolutions.—Congress did not exceed its 
powers in subjecting all corporation income for the year, 1917 
to income and excess profits taxes under the Act of October 3, 
1917 and stockholders of a corporation dissolved in 1917, prior 
to the passage of the Act of October 3, 1917, are jointly 
liable for taxes against it under said act to the extent of 
assets received, the Circuit Court of Appeals, Eighth Circuit 
held in Nelson B. Updike, et al. v. United States of America. 
The plaintiffs were stockholders in the Missouri Valley Eleva- 
tor Company which was dissolved on August 1, 1917 by the 
sale of its assets to the Updike Grain Company. The stock- 
holders of the Missouri Valley Elevator Company and the 
Updike Grain Company were identical. In this connection the 
Court said, “We cannot shut our eyes to the obvious fact that 
the Missouri Valley Elevator Company was dissolved with 
full knowledge on the part of its stockholders of this im- 
pending legislation and for the primary purpose of evading 
taxation.” 

Valuation of Stock.—Isolated sales on a stock exchange of 
small blocks of stock are alone not conclusive evidence of 
“fair market value” as contemplated by the revenue laws, ac- 
cording to the decision of the District Court W. D. of Penn- 
sylvania in B. D. Phillips v. United States. In determining 
the gain or loss on the sale of 9.200 shares of the Pure Oil 
Company, the Commissioner fixed the March 1, 1913 value as 
$15.25 per share solely on the price paid on that date on the 
Pittsburgh stock exchange. In arriving at $22.50 as the 
March 1, 1913 value, the court took into consideration a bona- 
fide bid on July 16, 1914 of $22.50 per share for controlling 
interest in the stock, the value of contracts, goodwill and 
strategic value not reflected on the books, and appraisals by 
individuals familiar with the property. 
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ENATOR Smoot is credited with the observation that 

there is very little in the tax bill as approved by the Sen- 
ate Finance Committee to fight about, and that therefore 
the Senate bill should be passed early in February. These 
are comforting words to the restive taxpayer, but, in view 
of the way in which the world court fight was conducted, 
he probably is prepared for the worst. 


So many apprehensions and bogies were manifested dur- 
ing the world court debate that the senatorial mind may 
find it difficult to muster sufficient composure to courage- 
ously face the potential perils of the tax bill. The increase 
in the corporation tax rate has in it, at least within the 
realm of conjecture, the portent of death-dealing bites from 
outraged octopuses, while an uprising of bootleggers more 
terrifying than the historic whiskey rebellion can, with 
practically no effort, be imagined as a consequence of re- 
taining the tax increase on alcoholic spirits; and more 
ominous is the dreadful possibility that in bestowing tax 
favors some important constituency may be overlooked. 
Unknown eventualities might appear to warrant a floodtide 
of debate. If resort is again made to cloture to conserve 
time, contingent dangers directly unprovided for can, of 
course, be forestalled by properly drawn reservations. 





Payment of tax refunds where judgment against the 
United States has been rendered by the Court of Claims or 
any court of competent jurisdiction is expected to be 
speeded up by a decision of the General Accounting Office 
of the Treasury Department to the effect that where there 
is a current appropriation outstanding for the payment of 
judgments involving refunds, the same may be immediately 
paid without waiting for an appropriation for Congress. 


= 


Opinion is current at the Capital that a number of the 
tax changes in the Senate Firiance Committee bill were 
made for bargaining purposes rather than with much hope 
that they would be incorporated in the Act of 1926. In 
this category is placed the repeal of the Federal estate tax, 
especially since the word that though President Coolidge 
considers such action eventually desirable, he regards it 
premature in view of the heavy war debt yet unliquidated. 
While conservative members of both the leading parties are 
in favor of the repeal of the estate tax, it will be vehement- 
ly opposed by many individuals from both wings of the Sen- 
ate. Even though the provisions of the Senate Finance 
Committee bill are incorporated in the Senate bill, the 
opposition from the House is regarded as likely to make 
necessary reinstatement of the tax in the Conference bill. 
Perhaps even more opposition is in sight against the retro- 
active reduction of the estate and gift taxes. 





The status of the installment basis of reporting income on 
deferred payment sales for prior years is giving general 
concern. In the Appeal of B. B. Todd, the Board of Tax 
Appeals held that under the Act of 1918 there was no stat- 
utory sanction for such a method of reporting taxable in- 
come and further that the method as prescribed by Regula- 
tions 45 does not properly reflect income. Since there has 
been no express statutory provision for the installment 
basis of reporting income under any of the prior or subse- 
quent laws and since regulations for reporting on an in- 
stallment basis have been practically the same under the 
various acts, the decision in the Todd case is taken to be 
of general application under all of the acts to date. The 
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decision of the courts will probably be necessary before this 5 
issue is settled. : . | 
The uncertainty over the validity of reporting taxable in- Bookkeeper io Journal s 
come on the cage poste led to a demand for express } 
statutory provision therefore in the new revenue bill. The 
senses Finance Committee bill provides for the use of that MONTHLY MAGAZINE OF 
method but there is a possible “catch” in it, since the man- Bookk 1 ting mm 
ner of computing profits is subject to regulations prescribed ceping, Accoun and Co a) . 
by the Commissioners. It is said that regulations to be Edited and published in the interest of The 
issued will require an allocation of expenses over the period American Bookkeeper’s Association and The Book- : 
of installment payments. This would largely nullify the keeping profession in general. I 
benefits given under present regulations. The present Treas- Contains articles written by successful accountants : 
ury rule for determining profits on installment sales has of National reputation on all phases of bookkeeping s 
been much criticized on the ground that it is a hybrid, repre- and accounting. ; 
senting neither a cash or accrual computation of income. HELPS BOOKKEEPERS TO | 
As estimated by the Senate Finance Committee the Increase their KNOWLEDGE of bookkeeping. : 
changes in tax rates resulted in increases and decreases from Increase their EFFICIENCY in office methods and 1 
the estimated revenue of the House bill as follows: In- procedure. 


creases—Income tax, $65,500,000; tax on trucks, $6,000,000; 
tax on alcoholic spirits, $4,000,000. Decreases—Estate tax, 
$20,000,000; capital stock tax, $68,500,000; stamp taxes, 
$2,500,000; admissions and dues, $5,000,000. The total tax 
reduction under the Senate Finance Committee bill is esti- 
mated by the committee at $352,661,000. 

William R. Green, chairman of the House Ways and 
Means Committee, has issued a statement contending that 
the Senate Finance Committee’s estimate of the revenue loss 
on account of the repeal of the Federal estate tax and the 
capital stock tax is grossly in error. 

He states that for six months ended January 1, 1926, re- 
ceipts from the estate tax were $67,539,586, or at the rate 
of $135,000,000 per annum, and that for the year 1926 re- 
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On the basis of the annual receipts last fiscal year from 
the capital stock tax, $93,500,000, Mr. Green estimates the 
loss from elimination of that source of revenue will be $25,- 
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500,000 more than the Senate Finance Committee estimate. 

According to Mr. Green’s calculation, on the basis of the 
Federal estate tax and capital stock tax items alone, the 
Senate Finance Committee bill would reduce the revenue 
over $467,000,000, instead of $300,000,000, which Secretary 
Mellon advised should be the maximum figure. 


A feeling of optimism prevails in business circles regard- 
ing the tax outlook. Contrary to propaganda about the 
relation between taxes and business under ordinary condi- 
tions, very little attention is given to tax legislation. The 
head of one of the largest corporations in the country an- 
swered “No” to each of the following questions put by a 
representative of the New York Times. Has the proposed 
increase in the corporation tax from 12% to 13% per cent 
had or will it have any effect on current business? Has any 
allowance been made in prices to take up this possible in- 
crease in the matter of expense? Nave any contracts been 
held up pending adoption of the tax bill? 


J 


The report of the Senate Investigating Committee, of 
which Senator Couzens is chairman, is expected to furnish 
the basis for further proposed dmendments of the tax meas- 
ure. The Committee report charges that improper allow- 
ances for amortizations alone have cost the Government 
$210,000,000, and that illegal analytical appraisals have re- 
sulted in losses amounting to $60,000,000, while excessive 
depletion allowances due to discovery depletion are esti- 
mated at $37,500,000 annually, making a total alleged Treas- 
ury leak of $308,000,000. Tax refunds made between July 
1, 1921, and April 30, 1925, are given as totaling nearly 
$460,000,000. 

With respect to “discovery depletion” the report states: 
“But a minor part of this exemption is received by the “wild- 
catter” for whose benefit it was intended. The major part 
goes to the large producing oil companies, which also de- 
duct the prospecting and development expenses intended to 
be offset by discovery depletion. The regulations govern- 
ing discovery depletion do not confine this exemption to 
the discovery of new deposits but permit the blanketing of 


known pools of oil with discovery values, to be depleted 
tax free.” 


The principal criticism concerns the administrative meth- 
ods of the Bureau. “The unsatisfactory conditions devel- 
oped by this investigation,” says the report, “are the inevit- 
able result of the delegation of almost unlimited discretion 
to be secretly exercised. It is believed that but few of the 
unsound settlements to which attention has been called 
would have been made if it were not for the belief that they 
would never become public.” 

The committee recommended provisions in the law which 
it says would restore to the Government two-thirds of the 
alleged improper allowances. 


In connection with the debate on the funding of foreign 
debts the following table showing the comparative tax bur- 
den in various countries was presented from the report of 
the Foreign Debt Funding Commission: 


Income Taxes 


Income Italy Bel. France England U.S. 

$1,000..... $ 189.21 29.15 48.90 0 _0 
ZOO « seers 392.18 107.70 174.55 67.50 0 
SOO. .40 599.30 238.45 348.00 202.50 7.50 
4,000..... 812.18 413.35 569.40 382.50 22.50 
Vt: Se 1,025.06 619.90 838.75 787.50 37.50 


The comparison indicates that the cry about the burden 
of the income tax in this country is comparable with the 
grumbling of a spoiled child. “We should worry” would 
more properly fit the situation. 


Senator Borah has declared that the tax bill shall be 
given proper time for debate and not be “railroaded” 
through the Senate. A number of Senators have protested 
against what they regard as an attempt on the part of some 
newspapers and individuals to “terrorize and bludgeon” the 
Senate into accepting the tax measure whole regardless of 
the merit of particular provisions in order that a revenue 
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bill may be passed by March 15. There has been a ten- 
dency indiscriminately to charge those who do not approve 
of all provisions of the tax measure as playing politics. 


The precise program of the progressives in the Senate 
was not clear as to details when the Senate Finance Com- 
mittee bill was reported to the Senate, but previous state- 
ments of liberals in both the leading parties presage a fight 
on repeal of publicity of income tax payments, the lowering 
of estate taxes and probably an attempt to fix the maxi- 
mum surtax at 25 per cent, instead of 20 per cent. 


Protests are increasing against retroactive legislation. 
The Bar Association of the City of New York in recom- 
mendations to the Senate Finance Committee gave expres- 
sion to opinion on this form of tax tinkering with which few 
familiar with the operation and administration of tax law 
will not agree. The report says with reference to retro- 
active changes of substantive provisions relative to divi- 
dends, gain and loss, reorganizations, etc. 


“Retroactive changes in such provisions almost invariably 
work hardship on taxpayers who have adjusted their affairs 
in the light of the law as it existed at the time of the 
particular transaction. Taxpayers have no way of deter- 
mining what Congress may in the future provide with re- 
spect to the tax liability growing out of a particular act.” 


Although the new tax law may be passed before March 
15, the new regulations in interpretation of the statute can- 
not possibly be prepared and issued by that time, so there 
is certain to be much confusion in the filing of tax returns 
for the year 1925. It is probable that the Department will 
receive an abnormally large number of requests for exten- 
sions of time for filing returns. Definite instructions had not 
yet been officially issued. The forms thus far issued and avail- 
able include: Form 1065, for partnerships and personal 
service corporations; Form 1041, for fiduciaries; Form 1097, 
for reporting dividend payments to shareholders; Forms 1096 
and 1099, for information as to income of employees. 
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State and Municipal Loans Decreased 
Slightly Last Year 


HE volume of state and municipal tax-free bond 

issues showed a slight decline from the record 
breaking figures of 1924. A compilation by the 
Daily Bond Buyer gives the total amount of long- 
term borrowing by states and municipalities in 1925 
as $1,390,621,780, which was effected by 7,631 bond 
issues. In 1924 the total was $1,446,688,993, made 
up of 7,201 bond issues. 

There was a surprisingly large volume of new 
financing in December, loans amounting to $157,- 
297,789. This was a marked increase over Novem- 
ber and October. 


Tax on Corporate Liquidations Not to Be 
Retroactively Increased 


IGOROUS protest against the provision in the 
i ontas bill as passed by the House of Repre- 
sentatives imposing retroactively to January 1, 1925, 
an increased tax liability on distribution made in 
‘liquidation of all or a portion of the capital stock of a 
corporation was made in an article by Mr. Arnold 
R. Baar, of Chicago, in the January issue of this 
magazine. It is notable that the Senate Finance 
Committee eliminated the objectionable feature to 
which attention was called. 

The House bill provided that if a corporation can+ 
cels or redeems its stock (whether or not such stock 
was issued as a stock dividend) at such time and in 
such manner as to make the distribution and can- 
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cellation or redemption in whole or in part essen- 
tially equivalent to a taxable dividend, the amount 
so distributed in redemption or cancellation of the 
stock to the extent that it represents a distribution 
of earnings or profits accumulated after February 
28, 1913, shall be treated as a taxable dividend. The 
Senate Finance Committee modified the above para- 
graph of Section 201 by the insertion of a provision 
that in the case of a cancellation or redemption of 
stock not issued as a stock dividend this provision 
shall apply only if the cancellation or redemption is 
made after January 1, 1926. 


No objection was voiced as to the propriety of 
Congress to tax liquidation distributions as divi- 
dends, but issue was taken with the equity of a 
retroactive repeal of a statutory rule which has been 
relied upon by thousands of taxpayer’s as the basis 
for business transactions involving corporate liqui- 
dations. Under the Act of 1924, the taxpayer was 
assured that gains, even though representing a dis- 
tribution of surplus earnings, would be subject to 
the 12% per cent tax maximum provision of the 
capital gain section. A retroactive application of 
the proposed rule would have made such distribu- 
tions during 1925 taxable under the normal and sur- 
tax rates of the new law. 


The case against retroactive tax legislation of any 
kind, even when it favors the taxpayer, is so strong 
that hope is being generally expressed that the stat- 
ute as finally enacted will not incorporate the ill- 
advised retroactive ‘treatment of corporate liquida- 
tions contained in the House bill. 
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Taxation of Income Derived from 
Installment Sales 
(Continued from page 56) 


this subdivision. As used in this subdivision the term “initial 
payments” means the payments received in cash or property 
other than evidences of indebtedness during the taxable period 
in which the sale or other disposition is made. 

It is not known whether this provision will be 
made retroactive by Congress, but if it is not, then 
the Department must await final decision of the 
Board in the Blum case to determine the status of 
the old regulations. If that decision is adverse, the 
taxpayer undoubtedly will appeal under the provi- 
sions of the new law to the Circuit Court of Appeals 
and the Supreme Court of the United States. In 
the meantime, the Commissioner is confronted with 
the problem of amending the existing regulations 
to conform to his theory of allocating expenses or 
awaiting the decision of the courts on the subject. 


If Section 212 (d) of the new revenue bill is made 
retroactive, the Commissioner’s proposed method as 
indicated in the amended answer in the Blum case 
undoubtedly will govern (unless it is found that he 
is exceeding the authority granted). That would 
necessitate a reaudit upon a new basis of all re- 
turns not barred by the statute. The result would 
not be very satisfactory to the taxpayer because it 
is not expected that such a system would afford any 
relief over the cash or accrual system. 


It is apparent that the many rulings and decisions 
of the Income Tax Unit and the Commissioner un- 
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der the old regulations will be rendered ineffective 
in any event. The principal decision, O. D. 623, 
issued in August, 1920, prescribing certain accounts 
to be set up on the books of the taxpayer has been 
rendered ineffective by the opinion in the Todd case 
that “income is a matter of fact—not of bookkeep- 
ing.” 

If the Commissioner in any regulation requires 
the collections on account of prior years’ contracts 
to be again subjected to tax in the year of the 
change to the installment basis, there arises the 
question of excluding those accounts receivable 
from the balance sheet as of the beginning of the 
taxable year in computing invested capital, and if 
so, the consequent reversal of Office Decision 793.° 


There can be no solution of this problem without 
fair consideration of what has been done in the past 
and of what would be the most equitable result on 
both sides, aside from the very technical question of 
what is and what is not income under such condi- 
tions. 


In my opinion, the only sound course to follow 
would be to revert to the old original regulation 
(Article 42) as drafted in 1919 and incorporated in 
the first issue of Regulations 45. This article is 
sound; it was drafted with the advice and counsel 
of men who understood the intent of Congress in 
enacting Sections 212 and 213; men who understood 
the intricacies of the accounting details and the ap- 
plication of the theory of taxing income when real- 
ized. The only objection to that regulation is the 
double taxation of certain income in the first year 
of the change. This is an incident of the change 
and no reflection on the method. There is nothing 
in the statute preventing such an adjustment. It 
simply means that the return for that year correctly 
reflects the net income, and the income for the pre- 
vious year is overstated. If it were not for the stat- 
ute of limitations affecting refunds, even this could 
be adjusted.® 


The invested capital should be adjusted to include 
as an asset on the opening balance sheet all accounts 
receivable tax-paid in prior years on the accrual 
basis. The unrealized profits on outstanding con- 
tracts that have not been subjected to tax should be 


eliminated from surplus in accordance with the pres- 
ent regulations. 


No expenses should be deferred to future years. 


It is entirely unnecessary to set up any new ac- 
counts under the standard accrual system of ac- 
counting to reflect the foregoing adjustments. It is 
very easy at the end of each year to take an abstract 
from the general accounts that will correctly reflect 
all of the foregoing items, and from that abstract 
to make whatever computations necessary to pre- 
pare returns of net income under the present regu- 
lations, including the adjustment to income in the 
transition period. 





*4 €. B.. p. 87; Consolidated U. S. Income Tax Laws, C. C. HL, 
p. 895. 

® See decision of the Board of Tax Appeals in the case of Chatham 
> Phenix National Bank, 1 B. T. A. 460; H. C. C. H., 1925, p. 23085. 
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In the first volume of this series 
are published 149 cases selected from 
over 3,500 cases collected by the Har- 
vard Graduate School of Business 
Administration through its Bureau of 
Business Research. Hundreds of 
progressive executives in every line 
of business have co-operated whole- 
heartedly in laying open the private 
records of their companies to the 
field agents of the Bureau. Each re- 
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as an example of current business 
practice or as a guide to sound busi- 
mess management. The decision 
stated in each case is that of the busi- 
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plain, then the issues the company was 
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the company’s decision and the factors 
influencing it definitely explained. Con- 
cise headnotes at the beginning of each 
case briefly summarize the facts and 
indicate the executive decision therein. 
Note the partial list of contents of the 
first Renort at the left. In all, it con- 
tains 149 significant cases; 561 pages, 
size 6 by 9 inches; bound in library 
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The United States Supreme Court 
Considers “Accrual” 
(Continued from page 59) 


siderations do not seem to be fairly applicable to a continu- 
ing business, under the circumstances which actually exist- 
ed. Returns for such taxes were not due for several weeks 
after the close of the year. Frequently at that time the 
amount of the tax was not known, not even approxi- 
mately, and was not ascertainable without a great deal of 
accounting work, legal advice, and even government audit- 
ing. In some cases (particularly where fiscal years were 
employed), it was fixed only by retroactive legislation, sub- 
sequently passed. The tax was not payable for almost six 
months under the early laws or, under later acts, until the 
quarterly installments became due throughout the follow- 
ing year. In by far the preponderant number of cases, the 
individuals concerned regarded this tax as a charge of the 
year in prospect, although measured by the earnings of the 
year which had closed, just as they regarded mortgage 
interest, rentals, salary commitments and other fixed obli- 
gations which would become payable during the year. Any 
tax practitioner can tell of the numerous cases in which 
profits were distributed as dividends or lost in subsequent 
operations or invested in permanent assets, in entire ignor- 
ance of the extent to which they were subject to Federal 
tax. If the subsequent year was_profitable, the tax for the 
prior year could be, in fact and in law, paid from such prof- 
its; if no such profits were available when required, the tax 
was quite commonly regarded and treated on the books as 
a charge against the surplus, like dividends, extraordinary 
losses, and many other items not deducted from the in- 
vested capital. From this point of view, there is consider- 
able support for the argument that the payment of the 
Federal tax upon income was a transaction of the year in 
which paid, rather than a reduction of the earned surplus 
as of the beginning of that year, and therefore should not 
be deducted from the invested capital. 2 

The Supreme Court will have the opportunity, when the 
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Guaranty Construction Company case comes before it, of 
adopting any one of three widely divergent views, namely: 
(1) the view of the Regulations, that the tax reduces the 
invested capital of the year following that for which it is 
assessed by reducing the earned surplus as of the time 
when it becomes payable; (2) the view of the Board, that 
the tax has no effect upon invested capital of the year of 
payment, being merely a current charge of that year; (3) 
the view that the tax must be deducted from the earned 
surplus as of January 1 of the year following that for which 
it is assessed, on the ground that it has then become a lia- 
bility. The possibilities also include a number of interesting 
variations. 


If the decision is governed by the theory of accrual 
adopted in the Anderson case, on the ground that invested 
capital and income must be ascertained by common stand- 
ards, it would seem that the results should vary in individual 
cases according to the methods employed in keeping the 
books, which are given such weight in ascertaining income. 
This would produce a great number of different rules, since 
bookkeeping practices have varied widely in this respect. 
For those few corporations which reported on the basis of 
cash receipts and disbursements, there would obviously be 
no accrued liability as of January 1. The tax would then 
represent a charge of the following year and the invested 
capital could be determined according to the view of the 
Board. As to the larger minority of corporations which set 
up reserves for income taxes and charged them in the year 
for which they were assessed, the reserve would doubtless 
be excluded from the invested capital during the entire fol- 
lowing year. But as to the great majority of corporations 
which employed the accrual basis to a greater or less extent 
but did not set up reserves for income taxes, it might well 
be argued that the method employed did not fail clearly to 
reflect the income or, consequently, the earned surplus, and 
therefore that the tax should not be excluded- from the 
invested capital but should be regarded as a charge of the 
subsequent year in accordance with the books. This dis- 


(Continued on page 76) 
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DIVISION OF FEDERAL AID 
TO THE STATES 


UST about a dollar a head was paid 

by the Federal Government in the 
1924-25 fiscal year to the states for Fed- 
eral aid in road building, co-operative 
agricultural work, vocational education, 
vocational rehabilitation and maternity 
and infancy ‘assistance. 


A tabulation made for taxes paid to 
the government by the states and the 
amounts paid back to each state shows 
that the Federal coffers received $2,- 
562,923,419.68 and gave back $110,259,- 
420.59. As a rule, the least populous 
states received the largest return, New 
Mexico heading the list with 353.69 per 
cent return on its taxes, while New 
York State at the bottom of the table, 
was given .£87 per cent. New Mexico 
paid $854,512.91 in Federal taxes and 
got back $3,022,312.89, the largest part 
of it, $2,910,090.59 for highway con- 
struction. New York, largest contrib- 
utor, giving $658,585,982.21, was re- 
turned $5,736,846.21, of which $4,813,- 
177.91 was for road building. 


As this Federal aid is given on the 
fifty-fifty basis the amounts expended 
by the various states may be computed 
by doubling the totals in Federal aid 
payments. Thus the sum of $220,418,- 
841.18 was spent in the United States 
by the states and the Federal Govern- 
ment in these five divisions, the Na- 
tion paying out in road building the 
largest item, $191,499,996.22. Federal 
aid for roads totaled $95,749,998.11; for 
co-operative agricultural work it was 
$6,862,055; for vocational education, $6,- 
198,716.08; vocational rehabilitation, 
$519,535.10, and for maternity and in- 
fancy benefits, $929,116.30. Illinois, 
Connecticut, Kansas, Maine, and Mass- 
achusetts are the only states where 
laws do not provide for taking advan- 
tage of the mothers’ aid funds. 
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tinction between taxpayers who employed such reserves and 
those who did not was in fact suggested at one time by the 
Treasury Department as the basis of a different determina- 
tion of invested capital.11 ‘It is, however, so obviously in- 
equitable and unsound that it must be hoped, and may well 
be expected, that it will not be approved by the Supreme 
Court. 

The considerations which make bookkeeping methods a 
satisfactory test of income have no proper application to 
the question of invested capital, which is an extremely tech- 
nical concept of the statute not corresponding to any com- 
mon or popular understanding and not reflected in busi- 
ness practices. Invested capital also lacks the characteristic 
of income, that a difference in method which affects the tax 
in one direction in one year is likely, or even certain, to have 
an equalizing effect in the opposite direction in another year. 
It would therefore be most unfortunate if the Anderson case 
should be followed upon the invested capital question to the 
extent of making the effect of the income tax for a prior 
year upon the invested capital of the following year depend 
upon the methods of bookkeeping employed by the tax- 
payer. 

If the Supreme Court extends its theory of accrual to the 
determination of earned surplus, it will perhaps be required 
to meet the difficult question resulting from the fact that 
the tax for the calendar year 1918 was not imposed until the 
passage of the law on February 24, 1919. Under almost 
every act, certain corporations reporting on the fiscal year 
basis found their taxes increased a long time after the close 
of their fiscal year. Under the rulings of the Treasury De- 
partment upon accrual and upon the real character of the 
substitution of taxes involved in such cases, it would seem 
that perhaps the tax, which was thought to be a liability 
at the time the year closed, should not be deducted from 
the invested capital because it never became effective as a 
liability on account of the repeal of the statute and that 
the substituted tax imposed by the later statute did not 
accrue until the statute was passed and therefore consti- 
tuted a charge of the following year which should not affect 
invested capital. 

Another problem which will arise under this rule con- 
cerns the treatment of refunds, assessments of additional 
taxes, and allowances of special relief because of abnormal 
conditions. At present the existing authorities do not 
determine whether this kind of adjustment of a liability 
should properly be regarded as a correction of the original 
accrual, effective as of that time, or whether it may permis- 
sibly be accrued in the period when the adjustment is made. 
Perhaps the relative amount involved may be controlling. 
If income is properly reflected when reserves have been set 
up to meet a liability in the amount which at that time 
appears to be correct, upon the best available advice and the 
most exhaustive investigation of the facts, it would appear 
to follow that the amount charged on the books of the tax- 
payer should fix the deduction from invested capital even 
though such amount was later shown to be incorrect. There 
will doubtless arise many other problems in the application 
of whatever underlying rule may ultimately be approved by 


11 Treasury Decision 2700, April 16, 1918, and subsequent unofficial 
rulings of the Commissioner’s office. 
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the Supreme Court. 

Until the Supreme Court itself announces what rule it 
will follow, the opinion of anyone else is little better than 
speculation, and therefore the Treasury Department, the 
Board of Tax Appeals and the taxpayers, may all be ex- 
pected to act in the interim upon that rule which best 
accords with their own ideas or interests. 


Tax Reward to the Diligent 
(Continued from page 60) 

Now that the Supreme Court of the United States, 
after first refusing, has decided that the Govern- 
ment’s position was erroneous, those taxpayers who 
relied on the decision of Weiss v. Mohawk Mining 
Company find themselves without remedy to recover 
the amount of tax wrongfully collected from them, 
because of the running of the statute of limitations 
against filing claims for refund for the year 1917. It 
seems, therefore, that in all fairness a provision 
should be enacted permitting all taxpayers, entitled 
to a deduction for depletion for 1917 as a lessee of 
a mineral lease, to file a claim for refund within a 
short period, i. e., six months, after the enactment o 
the provision. ' 

In the foregoing illustration, both taxpayers were 
equally diligent, yet one recovered while the other 
did not. The rule “reward only to the diligent,” is 
a high-sounding phrase which should find no place 
in a taxpayer’s dealings with his government. Con- 
fidence and trust are fundamental. Legislation pro- 
tecting the complying taxpayer would create this 
spirit, and lessen materially the burden of tax 
collection. 


The Effect of the California Community 


Property Decision 
(Continued from page 62) 

The refusal to make the proposed change seems 
to be an adoption by Congress of tlie construction 
placed upon the statute by the Attorney General, 
for the Supreme Court has held that the repeated 
enactment of a statute without substantial change 
amounts to an implied recognition and approval of 
the executive construction of the state. See -Na- 
tional Lead Co. v. United States,252 U. S. 140; United 
States v. Hermanos, 209 U. S. 337; United States v. 
Falk & Bro., 204 U. S. 143. 

Even more forceful, however, is the decision by 
the United States Supreme Court in the case of 


(Continued on page 78) 
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A Spare-Time Law Course 
for Accountants 


ODERN accounting practice, ow- 


ing to the ever increasing de- 
mands of clients, has developed to the 
point where a knowledge of law and 
equity has become of paramount im- 
portance. 


In addition, the rules of the U. S. Board 
of Tax Appeals have made it incumbent upon 
practitioners before the Board to present 
their cases as they would have to be pre- 
sented before an ordinary court of law. 


Hence it appears that the accountant, unless he 
wants to employ qualified legal assistance, must 
equip himself with a knowledge of legal practice 
and procedure and the law of evidence if he is to 
handle properly the work he is given to do. 


A Recognized Law Course 


But where is the active and established practitioner 
to get the additional knowledge of law that has sud- 
denly become so necessary? The answer is found in 
the Blackstone Legal Training Course and Service 
which can be followed in spare hours at the home 
or office 

Heading the list of contributors to the course are 
Chief Justice William Howard Taft and Associate 
Justice George Sutherland of the United States Su- 
preme Court, ably seconded by a group of 60 resident 
law deans, professors, lawyers and state supreme 
court judges of almost equal prominence. 

More than 50,000 progressive men and women have 
enrolled for this training, many of whom have risen 
high in the business world and in political, legal and 
judicial life. Graduates are practicing law in every 
state. 


Authoritative Training 


The Institute offers two splendid law courses. One 
deals with commercial law exclusively while the other 
(the Graduate Course) in addition to the usual busi- 
ness law subjects, also covers the field of Adjective 
Law. This course has helped thousands to prepare 
for the bar examinations. Graduates are awarded 
the LL. B. Degree. 

Among the subjects covered in the Graduate Course 
are Evidence, Pleading in Civil Actions, Practice in 
Civil Actions, Equity Pleading and Practice, Interpre- 
tation of Statutes, Courts—Organization, kinds and 
classification, Bankruptcy, State and Municipal Taxa- 
tion, Wills, Estates, Real Property, Trusts, Landlord 
and Tenant, Corporations. Partnerships, and 45 other 
subjects. 


Complete Law Library Furnished 


Delivered complete at the time of enrollment is a. 
big, handsome, 25-volume library, Modern American 
Law, cited as “M. A. L.”” by state supreme courts and 
by the United States District Court. “M. A. L.” is the 
only non-resident text ever given this honor or recog- 
nition. 


Approved By Accoun tants 


The Blackstone Legal Training Course and Service 
has always appealed to accoutants. Since the crea- 
tion of the Board of Tax Appeals, however, they have 
been turning to the Institute in constantly increasing 
numbers, and it is to be noted that the majority of 
them are established practitioners who already pos- 
sess the C. P. A. certificate. 

Typical of the comments of accountants who have 
availed themselves of Blackstone material and service 
is the following from Mr. Robert B. Vollum, C. P. A., 
of Philadelphia, who says: 


“After thirty years, practicing the profession in 
this city, I feel that each day it becomes more 
vital that the: public accountant should ground 
himself in the basic principles of law if he hopes 
to successfully meet the demands of the profes- 
sion and properly serve his clients. It is for that 
reason that I have added your set of Modern 
American Law (Cited M. A, L.) to my library.” 


Write For Details 


The complete story of Blackstone training is given 
in an attractive 128-page book, The Law-Trained 
Man, A copy will be sent free upon request. Use the 
coupon below or address a post card request to Dept. 
342, Blackstone Institute, Inc., 4753 Grand Boulevard, 
Chicago, Ill. 


Blackstone Institute, Inc. 
Dept. 342, 4753 Grand Blvd., Chicago, Ill. 


Please send me by mail and without obligation 
| 2 copy of your 128-page book, The Law Trained- 
l Man, and details of your law course. 
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Provost et al. v. United States, handed down on the 
same day as the California community property de- 
cision. In this case it appeared that a provision of 
the Act of 1917 was re-enacted without substantial 
change in the Act of 1918 after the Treasury De- 
partment had adopted the construction placed upon 
it by the Attorney General, after the attention of 
the Senate Committee had been directed to the opin- 
ion of the Attorney General and the ruling of the 
Treasury Department, and after it had been urged 
that the bill, which afterwards became the Act of 
1918, should be amended. The Supreme Court stated 
that “the enactment of the Revenue Act of 1918 
without material change of the provision in ques- 
tion must, we think, be taken as indicating a pur- 
pose to continue in force the existing law as inter- 
preted by the Attorney General.” 


An application of this sensible rule would indi- 
cate that the decision of the Supreme Court as to 
the method of reporting California community in- 
come requires no change in the Regulations under 
the present law nor under the Acts of 1921 and 1918, 
in the manner of reporting community income by 
citizens of community property states other than 
California and that a husband and wife in those 
states may each report one-half of the community 
income. Taxpayers, whether or not residents of 
community property states, who have made their 
returns in accordance with an interpretation of the 
law by the Attorney General and by the Treasury 
Department should not be subject to additional 
taxes for several prior years, where Congress with 
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full knowledge of the construction placed upon the 
statute, and, aware of an insistence for a change, 
declined to make such change. Taxpayers who pro- 
test such action are relying not upon a legal tech- 
nicality, but upon the clearly manifested intent of 
Congress—the intent of Congress as expressed by 
what it did when the question was called to its 
attention. 


Though the decision of the Supreme Court does 
not appear to affect the method of reporting the 
community income in states other than California, 
there is still a question as to the correct method of 
reporting community income in California under 
the Revenue Act of 1924. The decision of the 
Supreme Court was made with reference to the 
Act of 1918, and in 1923 the California law was 
amended, possibly with the intent to give the wife 
a vested interest in the community property. If it 
be held that this amendment gives the wife a vested 
interest in the community property acquired subse- 
quent to the amendment, it may be argued that Con- 
gress in enacting the present law intended to tax 
California community income in the same manner 
as in the other states. Furthermore, if the wife 
now has a vested interest in California community 
income, to tax it all to the husband while at the 
same time a different rule is applied in the other 
community property states may be such a discrimi- 
nation as to make such a tax upon the husband 
unconstitutional. 
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METHODS ing taxes which may safely be regarded as effective 
and lawful, as distinguished from forbidden evasion, and 


SECOND, to furnish synopses of all tax systems, State and 
Federal, showing requirements for Assessments, Returns, 
Rates, Exemptions, Deductions, Collections, Penalties, ete. 


Mr. John H. Sears, author of Sears’ ‘‘Trust Estates,’’ 
‘*Trust Company Law,’’ ete., has given legal advice on tax 
problems for years. His great accumulation of legal informa- 

tion on this topic is now offered the profession 


om sav sano in practical form, fully annotated. 
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Significant Decisions of the Board of 
Tax Appeals 


Expenses, Deductible.—In 1919, the appellant paid $152.50 
to a firm of accountants for services rendered in connection 
with the preparation of his individual Federal income tax 
return for the year 1918. The Board without comment dis- 
allowed the deduction. 


Expenses of premiums on an insurance policy taken out by 
a stockholder on a vessel, practically the sole asset of the 
corporation in order to protect his investment, is an ordinary 
and necessary business expense.—Appeal of Harold Mortenson. 


When it is shown that liability for additional compensation, 
based upon a gradual percentage of net profits, accrued during 
the year, such additional compensation should be allowed as 
a deduction from gross income for such year, notwithstand- 
ing’ the amount was not entered upon the books or paid until 
the subsequent year, due to the fact that the amount could 
not be definitely fixed until approval by the home office in 
England of the audit of the books.—Appeal of Josiah Wedge- 
wood & Sons, Ltd. 


Estate Tax.—Charitable bequests made within thirty days 
of the death of the decedent, and, for that reason, void by 
statutory provision of the state of decedent’s domicile, are 
not deductible in determining the net estate subject to the 
estate tax.—Appeal of Estate of Valentine Janson, 

Income Taxable.—Amounts paid to the grantor of an oil 
and gas lease as a bonus were held to constitute additional 
royalties and not a return of capital—Appeal of Nelson Land 
and Oil Company. 

Invested Capital Determination of—In computing in- 
vested capital earned surplus is reduced by depreciation sus- 
tained and unrealized appreciation may not be considered, ac- 
cording to the decision in the Appeal of Alexandria Paper 
Company. The taxpayer contended that depreciation claimed 
and allowed prior to 1914 should not be added to its deprecia- 
tion reserve, which covered only the years 1914-1916—to in- 
crease the amount by which its invested capital should be 
reduced for 1917. It was further asserted that the apprecia- 
tion of assests prior to 1914 more than offset the depreciation 
in question. The latter contention was held untenable upon 
the authority of the decision of La Belle Iron Works v. 
United States, 256 U. S. 377. 


In the case of a tenant holding and using premises under 
a lease from year to year where the landlord is a member of 
the tenant partnership, the cost of improvements and addi- 
tions to buildings on leased premises and of removable 
machinery and equipment charged to expense when made or 
acquired, may be restored to the tenant’s asset accounts for 
the purpose of invested capital upon proof of the continued 
existence and use of such properties during the taxable year. 
—Appeal of Harry N. Gifford and Appeal of Louis W. 
Cullum. 


Loss, Proof of.—A deduction for a loss of the par value of 
stock of a bankrupt corporation cannot be allowed in the 
absence of proof of the cost of such stock when acquired 
after March 1, 1913—Appeals of Harry N. Gifford and 
Louis W. Cullum. 


Real Estate Gains.—Title to a farm purchased in 1915 
was held by appellant’s wife and was paid for in part out of a 
fund inherited by the wife from her mother and the rest out 
of general funds that had been accumulated by the husband 
and wife in the business of farming and loaning money. 
The farm was sold in 1920. The appeal was made from a 
determination of the Commissioner that the profit of the ap- 
pellant and his wife should be included in a joint return after 
they elected to file separate returns. The Board sustained the 
Commissioner’s determination in holding that the profit from 
the sale of the farm was realized by the wife—Appeal of 
Henry Grimmer. 


Salaries Deductible-—Deductions for extra compensation 
authorized by the corporate directors and set up on the books 
in 1918 were allowed in that year, though no formal minutes 
of meeting were preserved. Deductions for extra compensa- 
tion in the following year were denied in consequence of 
evidence that no entries were made upon the books in that 
year, that but two of the three directors had informally ap- 
proved the payment, and that no formal action in the matter 
was taken by the directors until January, 1920.—Appeal of 
W.H. Harris Grocery Co., Inc. 
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Special Relief —A decision holding that the Viscose Com- 
pany, manufacturers of rayon, are entitled to have its taxes 
for the years 1917, 1918, and 1919, computed under Sections 
210 of the Act of 1917 and 327 and 328 of the Act of 1918, 
will probably result in a refund to the company instead of 
liability to an additional assessment of $526,126.92, as deter- 
mined by the Commissioners, who had computed the com- 
pany’s excess and war profits taxes under the “normal” 
provisions of the revenue acts and denied relief under the 
provision in “special cases.” 


BUSINESS BOOK REVIEWS 


INCOME TAX PROCEDURE, 1926, by Robert H. Mont- 


0 tal 1995 pp. The Ronald Press Company, New 
ork. 


Mr. Montgomery’s 1926 manual of income tax procedure 
appears this year in two volumes, containing in the author’s 
phraseology, an immodest 3,000 pages. It is only fair to 
say that the amount of valuable information and commen- 
taries on tax laws, regulations, Appeal Board and court 
decisions contained in the set justifies its bulk. 


The first volume is given over to income tax procedure 
and incorporated in the interpretation of the 1924 and prior 
acts are the regulations, court decisions and more than one 
thousand decisions of the Board of Tax Appeals. The 
book contains much constructive criticism and is especially 
valuable in having the viewpoint of both the accountant and 
the lawyer. 


The second volume is devoted to the excess profits tax, 
Federal estate tax, gift tax and capital stock tax procedure. 
It came into our hands too late in the month for a detailed 
appraisal but it is safe to venture that those taxes are treated 
in the same comprehensive and authoritative manner as 
the income tax. 


Though the manual does not take the place of a tax 
service providing current information on tax law develop- 
ments, yet it affords a valuable supplementary reference 
book to any tax library. 


In the preface Mr. Montgomery gives a sample of his 
robust freedom of opinion. We take the liberty of quoting 
therefrom as follows: 


“T have been asked how I can have the temerity to bring 
out a new tax book just as Congress is about to enact a new 
law which will cure all of the defects of the old laws. The 
answer is simple. Congress will do no such thing. The 
Revenue Act of 1926 will be no better and no more easily 
understood than its predecessors. The rates will be the 
only understandable feature of the new law and as no one 
uses my book to ascertain the rates of tax I may as well 
bring out a new book the first of every January as to wait 
for the vagaries of Congress. 


“Why do most taxpayers say they do not understand our 
tax laws? It is because of the interminable details and 
never-ending changes in the details. Taxpayers cannot act 
in any important matter without a fear that the provision of 
the law under which they act will retroactively be changed. 

“Perhaps the best support for the frequent statements I 
have made regarding the intricacies and inadequacies of our 
tax laws came recently from Chairman Korner of the U. S. 
Board of Tax Appeals. In his address before the Associa- 
tion of the Bar of the City of New York on October 14, 
1924, he referred to the past neglect or indifference of law- 
yers to tax practice, with a consequent lapse into the hands 
of accountants. The statement is significant. Lawyers do 
not willingly abandon lucrative practice. Chairman Korner 
said that taxpayers would be better off in all important cases 
if they would retain a lawyer and an accountant. 


eee + This 10th anniversary edition is the same 
sort of a book as the first edition. It contains many criti- 
cisms of Congress, the Treasury and of some of the Tax 
Board decisions. But there is not one personal allusion nor 
is there any personal feeling in any of the criticisms. Con- 
gress has had a terrific job during the last twelve years. 
The Treasury has had a harder job. And now the Tax 
Board has the hardest job of all. Certainly I have never 
claimed that I could have done even half as well as anyone 
upon whom part of the burden of draftsmanship and admin- 
istration have been laid. But I still claim that the system 
in force for twelve years has been wrong, and is making the 
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YOU CAN USE 


These University of Chicago Publications 
with profit 


New Books on Modern Business 


Mail Orders to Business Book Concern 


230 S. Clark Street, Chicago 


MANAGERIAL ACCOUNTING, Volume I. 


By J. O. McKinsey—$4.00, postpaid $4.15. 
Professor McKinsey’s idea is that all business executives, actual or 
pone, need a basic knowledge of accounting—that such a 
owledge will help them solve their problems of administrative 
control. This is the first book to — accounting from the 
manager’s point of view as well, and the author has had this i 
mind, too, in writing his text. It is as valuable, therefore, to the 
actual or prospective professional or private accountant as to the 
manager. 


MANAGERIAL ACCOUNTING, Volume II. 


By J. O. McKinsey—about $4.00 net. (In Preparation.) 
Volume II, continuing the presentation of accounting as a means 
for solving administrative problems, deals with personnel admin- 
istration and financial control. With Volume I, it is a long stride 
toward correlating the business curriculum into a coherent whole. 


PRINCIPLES OF ACCOUNTING, 


By Albert C. Hodge and J. O. McKinsey— 

$3.00, postpaid $3.10. 

The needs of the business executive rather than those of the 
accountant have been considered in the preparation of this book. 
It is dsigned to give a working knowledge of the fundamental 
principles underlying the gathering, analysis, and interpretation 
of accounting data; and an understanding of the technique em- 
ployed in gathering these facts and in preparing the more generally. 
used accounting reports. The principles of accounting are dis- 
cussed primarily in terms of their function as administratiye aids 
to the business manager. 


RETAIL ACCOUNTING AND CONTROL, 


By Albert C. Hodge—$4.00, postpaid $4.15. 

Retail Accounting and Control is a subject that has recently been 
brought into prominence by the rapid increase in size of the 
typical retail business. It is ,for many, a new field with its own 
special problems. For those in the accounting field Mr. Hodge 
has prepared this book, the only one to consider records, forms, 
and procedure in collecting information needed. The use of cost 
statistics and other statistical aids to the control of the retai 
business is emphasize . 


d. 
THE FINANCIAL ORGANIZATION OF SOCIETY, 
By Harold G. Moulton—(revised edition)— 
$4.00, postpaid $4.15. 


“Unique in the literature of finance.” So thorough and complete 
has been Professor Moulton’s revision that this book now formu- 
lates a new approach to the study of the whole financial structure. 
This volume gives the business man a thorough understanding of 
the economic services performed by the various forms of financial 
institutions and agencies. Emphasis has been placed upon the 
part played by financial institutions in furnishing fixed and working 
capital for business enterprises. 


THE USES OF BANK FUNDS, 


By Waldo F. Mitchell—$2.00, postpaid $2.10. 
Interpretative rather than descriptive of the newer practices of 
banks. Since the discussion is based largely on reports which 
bankers have made of their own businesses, this work will be of 
practical service to those who have to do actual bank management. 
Mr. Mitchell writes interestingly about such tepics as the national 
bank and the reserve bank liquidity in crisis and depression, bank 
failures and their significance, rural credit legislation and super- 
visory influences of banks. 


BUSINESS CASES AND PROBLEMS, 


By Leon C. Marshall and Others. Bound in one vol- 
ume, $3.00, postpaid $3.15. 

The cases cover a wide field from problems of marketing to labor 
questions and will be of value to the business man who can profit 
by studying the settlements of actual business cases and problems. 
For more than a decade these cases and problems have been 


developing at the University of Chicago and are now offered in 
one volume. 


PRINCIPLES OF BANKING, 


By Harold G. Moulton—$2.50, postpaid $2.60. 


Exactly the same material as is contained in the second part of 
“Principles of Money and Banking,” bound separately. 


MUNICIPAL BUDGET-MAKING, 


By R. Emmett Taylor—$2.50, postpaid $2.60. 

In recent vears progress has been made in the establishment of 
more useful systems ~{ municipal accounts. Mr. Taylor has ex- 
amined ne thoroughly all the recent data available from actual 
municipal reports, and has incorporated in this book all the recent 
—— that have been made in municipal budgeting in the United 
tates. 

In a foreword, Professor J. O. McKinsey says, “His discussion of 
this subject is based on an extensive investigation of the methods 
now employed by a number of the more progressive cities of the 
United States, and he also outlines the developments which he 
thinks should grow out of the present methods. This book, there- 
fore, should be of very great value to the taxpayer who is inter- 
ested in obtaining knowlege of how munici expenditures may 
be controlled and consequently municipal taxes reduced.” 


THE MANAGER’S ADMINISTRATION OF FINANCE, 


By Stuart P. Meech—about $4.00 (in preparation). 

For problems of financial management this text is a comprehensive 
analysis of the administration of finance in the light of conditions 
imposed by the structure of industrial society. For the actual 
financial executive Mr. Meech analyzes such practical problems as 
capital requirements for new projects nd extensions; calculation 
of requirements for working capital; seasonal problems and budget 
making; questions of stock, bond, and note issues; adjustment of 
financial plans to the movement of the business cycle; and 
emergency financing. Mr. Meech has gone into every phase of: the 
financial manager’s task, particularly the ways and sources for 
raising 


BUSINESS ADMINISTRATION, 


By Leon-Carroll Marshall—$4.00, postpaid $4.12. 
This volume shows the outstanding features of the executive’s work, 
and makes clear the interrelationships of the various functions 
existing within the business unit. USINESS ADMINISTRA- 
by the discussion of method, with questions, problems, 
and cases, acquaints the business man with the three broad prob- 
lems of all business; the establishment of policies with the setting 
up of goals; the planning of an organization to carry out these 
policies; the operation of the organization. 


LAW AND BUSINESS (in three volumes), 


By William H. Spencer—$4.50 each, postpaid $4.62 each. 
A complete text for the ep of business law, this three-volume 
work gives that knowledge of law which is necessary to the modern 
business man. Introducing the whole field of law, the study of 
these texts give a working knowledge of legal phraseology; a 
practical grasp of the legal devices which business men use in the 
administration of their affairs, and a knowledge of those rules of 
law within which business policies must be carried out. 


PRINCIPLES OF MONEY AND BANKING, a Series 


of Selected Materials with Explanatory Introductions. 
By Harold G. Moulton—$4.00, postpaid $4.15. 


Covering the principles of money and banking in an elementary 
way, this book gives a thorough understanding of the present 
system and its development. It will be found of particular value 
as a reference of financial history. In addition to the usual treat- 
ment of commercial banks, including the operation of the federal 
reserve system, analysis is made of the principles of agricultural 
credit, numerous types of co-operative banking agencies, savings 
and investment institutions. 


UNFAIR COMPETITION, 


By W. H. S. Stevens—$1.50, postpaid $1.60. 

Mr. Stevens has made a study of certain practices with some 
reference to the trust problem in the United States. He examines 
twelve methods of competition selected from the practice of modern 
corporations and trusts. 


HOW TO WRITE BUSINESS LETTERS, 


By John A. Powell—$1.50, postpaid $1.60. (Quotations 
on quantities for office use.) 

A practical manual for the man who dictates letters and for the 
stenographer who transcribes them. This book is intended to give, 
first, suggestions for effective dictation, and, second, hints of how 
good letters may be properly transcribed. 


Simply tear out this page, checking the volumes you wish sent you and pin to your letter head, or write 


us listing books desired and we will promptly do the rest, billing you with shipment. 


BUSINESS BOOK CONCERN 
230 SO. CLARK ST., CHICAGO, ILL. 
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position of taxpayers worse every year. A poor law left 
unchanged is better than a good law retroactively changed 
every two years. All of the many administrative changes 
in the income tax part of the 1926 bill (as reported to the 
House, December 7, 1925) are retroactive to January 1, 
1925. There are literally tens of thousands of taxpayers 
who wish to go to Florida and California this winter. (They 
are not all of the idle rich either.) They would like to pre- 
pare their tax returns immediately after December 31, 1925, 
under the existing law, arrange for the March 15, 1926, pay- 
ment and leave care behind. If the rates retroactively are 
lowered an adjustment can be made June 15 or September 
15. It will be a joy instead of a nuisance. But if there is 
a well founded fear that all sorts of changes are to be made 
in the treatment of items which enter into the computation 
of the tax well grounded and bitter criticisms of our Fed- 
eral tax system will be heard in an increasing volume. 

“No matter how defective the 1924 law may be it should 
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not retroactively be changed, except of course that the rate 
reductions which have been promised by both parties should 
be made. As I have said many times, these continuous 
tinkerings are fine for accountants and lawyers but hell for 
taxpayers.” 


Corporation Tax Liability 


A decision by the District Court N. D. Ga., in re Glover 
McConnell Company, bankrupt, holds (1) that where a 
partnership owing taxes for 1917 delivered its assets to a 
corporation for stock, the corporation is liable for such taxes 
to the value of the assets over liabilities, notwithstanding the 
substitution of assets and (2) that failure to plead the limita- 
tion in Sec. 250 (d) of the 1921 act constitutes a waiver 
thereof, and where a claim in bankruptcy had been dismissed 
because of the statute, although not pleaded, the court on ap- 


peal will determine the matter on its merits. 
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Life Assurance Society of the United States has issued a A 
Digest of Rulings and is offering it freely to all who are ; HH 
interested in this vital subject. 2 
The purpose of this Digest is to set forth the Law, the aH 
Regulations and, the Rulings of the Treasuary Department HH 
on various phases of the tax question — that is, as to . BE 
whether payments received by policyholders are taxable He 
or exempt, and whether premium payments made by tax HE 
payers in connection with insurance transactions may or HH 
may not be deducted. ‘The information is based on the il 
Law itself and the Rulings and Regulations in effect at the iH 
date of publication. dH 
Among the subjects covered in the Digest are death claim iH 
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for business purposes. The topics are carefully indexed 
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